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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI departmenbf workforce development employee.

LIFE 940.208 Battery to certain employees of counties, cities, villages, or towns.
940.01 First-degree intentional homicide. 940.21 Mayhem. )
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.235 Strangulation and sfafcation. ) .
940.06 Second-degree reckless homicide. 940.24  Injury by negligent handling of dangerous weapon, explosives or fire.
940.07 Homicide resulting from negligent control of vicious animal. 940.25 Injury by intoxicated use of a vehicle.
940.08 Homicideby negligent handling of dangerous weamplosives or fire. 940.285 Abuse of individuals atrisk.
940.09 Homicideby intoxicated use of vehicle or firearm. 940.29  Abuse of residents of penal facilities.

940.291 Law enforcement diter; failure to render aid.
940.295 Abuse and neglect of patients and residents.
940.30 False imprisonment.

940.302 Human traficking.

940.305 Taking hostages.

940.31 Kidnapping.

940.32  Stalking.

940.10 Homicide by negligent operation of vehicle.
940.11 Mutilating or hiding a corpse.

940.12 Assisting suicide.

940.13 Abortion exception.

940.15 Abortion.

940.16 Partial-birth abortion.

SUBCHAPTER I 940.34 Duty to aid victim or report crime.
~BODILY SECURITY 940.41 Definitions.
940.19 Battery; substantial battery; aggravated battery 940.42 Intimidation of witnesses; misdemeanor
940.195 Battery to an unborn child; substantial battery to an unborn child;-2agg/@40.43 Intimidation of witnesses; felony
vated battery to an unborn child. 940.44 Intimidation of victims; misdemeanor
940.20 Battery: special circumstances. 940.45 Intimidation of victims; felony
940.201 Battery or threat to witnesses. 940.46 Attempt prosecuted as completed act.
940.203 Battery or threat to judge. 940.47 Court orders.
940.205 Battery or threat to department of revenue employee. 940.48 Violation of court orders.

940.207 Battery or threat to department of safety and professional services ®40.49 Pretrial release.

Cross-reference: See definitions in ©39.22 (3) BurDEN OF PROOF. Whenthe existence of anfamative

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included [ : ;
offenses. The sections affected had mviously passed the senate as 198@nate defenseunder sub(2) has been placed in issue by the triat evi

Bill 191, which was pepared by the Judicial Counciland contained explanatory ~dence,the state must prove beyond a reasonable doubt that the
notes. These notes have been inserted following the sections affected anel ar fgcts constituting the defense did not exist in order to sustain a
credited to SB 191 as “Bill 191-S". - .
finding of guilt under sub(1).
History: 1987 a. 3991997 a. 295
SUBCHAPTERI Judicial Council Note, 1988: First-degree intentional homicide is analogous to

the prior offense of first-degree murdesBub. (2) formerly containezinarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower

LIFE definition has been eliminateid the interest of uniformity Section 939.23 now
definesthe intent referred to.
940.01 First-degree intentional homicide. Theaffirmative defenses specified in sub. (2) were formerly treated in s. 940.05.

; . This caused confusion because tisegmed to be elements of manslaughter rather
(1) OFFENSES. (a) Except as prowded In SlﬂB), whoever causes than defenses tdirst-degree murder Sub. (2) specifies only thosefiahative

the death of another human being with intent to kill that person @fensesvhich mitigate an intentional homicideom first to 2nd degree. Other
anotheris guilty of a Class A felony affirmative defenses are a defense to 2nd-degree intentional homicide also, such as

(b) Except as provide'nh sub.(2), whoever causes the deat sgg'—fgfense,e., when both beliefs specified in sub. (2) (b) are reason8eletion

of an unborn child with intent to kill that unborn child, kill the theprosecution is required to prove only that the deferslantswere a substan
womanwho is pregnant with that unborn child or kill another igal factor in the victims death; not the sole cause. StatBlack,170 Ws. 2d 676
guilty of a Class A felony 489N.W.2d 715(Ct. App. 1992).

; _ The trial court must apply an objective reasonable vigwthe evidence test to
. (2d) ]!VIITIGATING CIRCUM.STANCEdS' Tﬂe fOIIO\.NIng ﬁ.rehﬂrma eterminewhether unqelr sub_. (a)mitigatirjg dirmative defense “has been placed
tive defenses to prosecution under this section which mitigate [Risue” before submitting ttissue to the juryIn Interest of Shawn B. N.73 Ws.
offenseto 2nd-degree intentional homicide unde®40.05 2d 343 497 N.W2d 141(Ct. App. 1992).

(a) Adequate provocation. Death was caused under the influ,_Imperfectself-defense contains an initial threshold element requiring a reasonable
. belief that the defendant was terminatimgunlawful interference with his or her per

enceof adequate provocation as defined i839.44 son. State vCamacho176 Wis. 2d 860501 N.W2d 380(1993).
(b) Unnecessary defensive force. Deathwas caused because Sub.(1) () cannot be applieaainst a mother for actions taken against a fetus
the actor believed he or she or another was in imminent dangeg Bife pregnant as the applicable definition of human being under s. 939.22 (16) is

: ited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
deathor great bodily harm and that the force used was neces xcludes from its application actions bgragnant woman. State@eborah J.Z.

to defend the endangered person, if either belief was unreaspfdwis. 2d 468596 N.W2d 490(Ct. App. 1999)96-2797
able. Barring psychiatric or psychological opinion testimony on the deferslaapac

(c) Prevention of felony. Death was caused because the actlf to form an intent to kill is constitutional. HaasAbrahamson910 F 2d 384
\ § . . 990)citing Steele vState 97 Wis. 2d 72294 N.W2d 2(1980).
believedthat the force used was necessary in the exercise of tHg yrivilege for excusable homicide by accident or misfortune is incorporated in s.
privilegeto prevent or terminate the commissadra felony if that  939.45(6). Accident is a defense that negatives intent. If a person kills another by
belief was unreasonable. accidecrjwt,the kiIIin%Ico(;Jld kr)1tot Eave t:jee;n igter:tiorjal. _?ccidegtfmust b\elvctj]isprtc;]vedI .
. . . . yonda reasonable doubt when a defendant raises it as a defense. en the state
(d) Coercion; necessity. Death was caused in the exercise (gfovesintent to kill beyond a reasonable doubt, it necessarily disproves accident.

a privilege under ©£39.45 (1) Statev. Watkins,2002 WI 101 255 Wis. 2d 265647 N.W2d 244 00-0064
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A defendant may demonstrate that he or she was acting lavafulbcessargle | or Il of ch.961 or ketamine or flunitrazepam, without lawful

mentof an accident defense, by showing that he or she was acimgful self- : ; ;
defense.Although intentionally pointing a firearm at another constitutes a violatiof _mhorltyto do so, to another humbemg and that human belng

of s. 941.20, under 939.48 (1) a person is privileged to point a gun at another persgiesas a result of the use of the substance. This paragraph applies
in self-defense if the person reasonably believes that the threat of force is nece?ﬁétherthe human being dies as a result of using the controlled

to prevent or terminate what he or she reasonably believes to be an unlawfutinte| . .
ence. State vWWatkins. 2005 WI 101255 Ws. 2d 265647 N.W2d 244 00~0064  Substanceor controlled substance analog by itself or with any

A defendant seeking a jury instruction on perfect self-defense togedfdirst- compound, mixture, diluent or other substance mixedoon
degreeintentional homicide must satisfy an objective threshold showing that hel?rnedwith the controlled substance or controlled substance ana
shereasonably believed that he or she was preventing or terminating an unlawyrul
interferencewith his or her person ardasonably believed that the force used wa .
necessaryo prevent imminent death or great bodily harm. A deferskseking a jury History: 1987 a. 339399, 1995 a. 4481997 a. 2951999 a. 572001 a. 109

instructionon unnecessary defensive force under sub. (2) (b) to gecbéfirst— Judicial Council Note, 1988:[As to sub. (1)] First-degree reckless homicide is
degreententional homicide is not required to satisfy the objedtiveshold. State analogousgo the prior diense of 2nd—degree murdéfhe concept of “conduct evinc
v. Head,2002 WI 99 255 Wis. 2d 194648 N.W2d 413 99-3071 ing a depraved mind, regardless of human life” has beefiieuttibne for modern

A defendant who claims self-defense to agbaiffirst-degree intentional homi  juriesto comprehend. éfavoid the mistaken connotation that a clinical mental -disor
cidemay use evidence of a victnviolent character and past acts of violence to shoderis involved, the dénsehas been recodified as aggravated reckless homicide. The
asatisfactory factual basis that he or she actually believed he or she was in immirevisionclarifies that a subjective mental state, i.e., criminal recklessnesguised
dangerof death or great bodily harm and actually belietred the force used was for liability. See s. 939.24. The aggravating element, i.e., circumstances which show
necessaryo defend himself or herself, even if both beliefs were unreasonable. Staterdisregard for human life, istended to codify judicial interpretations of “con
v. Head,2002 WI 99 255 Wis. 2d 194648 N.W2d 413 99-3071 ductevincing a depraved mind, regardless of life”. Staotan,44 Ws. 2d 68

Thecommon law “year—and—-a—day rule” that no homicide is committed unless #¥969); State vWeso0,60 Ws. 2d 404(1973).
victim dies within a year and a day after the injury is inflicteabiogated, with pro Under prior law, adequate provocation mitigated 2nd—-degree murdenaio
spectiveapplication only State vPicotte, 2003 W1 42261 Ws. 2d 249661 N.W2d  slaughter.State vHoyt,21 Wis. 2d 284(1964). Under this revisiothe analogs of
381, 01-3063 thosecrimes, i.e., first-degree reckless and 2nd-degree intentional honcizide,

An actor causes death if his or her conductselastantial factor in bringing about the same penalty; thus mitigation is impossible. Evidence of provocation will usually
that result. A substantial factor need not be the sole cause of death for one to befesddmissible irprosecutions for crimes requiring criminal recklessness, hoywever
legally culpable. Whether aimtervening act was negligent, intentional or legallyasrelevant to the reasonableness of the risk (and, in prosecutions under this section,
wrongfulis irrelevant. The state must still prove beyond a reasonable doubt thatwheetherthe circumstances show utter disregard for human life). Since provocation
defendant'sactswere a substantial factor in producing the death. StBelew 2011 isintegrated into the calculus of recklessness, it is notffiamafive defense thereto
WI App 64 333 Wis. 2d 690799 N.W2d 95 10-0798 andthe burdens of production and persuasion stated940.01 (3) are inapplicable.

Underthe facts of this case, the court did not err in denying an intervening ca{B#l 191-S]
instruction. Even if the defendant could have established that the termination of th>pssessionf a controlled substance is not a lesser inclafledse of sub. (2) (a).
victikr)n’s Illfehsulaﬁort \A;as “Wrongﬂf)l“ under iﬁtodnsfin lawthat Wroggful act ngd Statev. Clemons;164 Ws. 2d 506476 N.W2d 283(Ct. App. 1991).
notbreak the chain of causation between the defersdactions and victirs’subse ; ; ion iq i i

Generally expert evidence of personality dysfunction is irrelevant to the issue of
quentdeath. State.\Below 2011 WI App 64 333 Ws. 2d 690799 N.W2d 95 jytent although it might be admissible wery limited circumstances. StateMor-

10-0798 o B o ) gan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995)93-2611
Importanceof clarity in law of homicide: Thivisconsin revision. Dickeyschultz Utter disregard for human life is an objective standard of what a reasonable person
& Fullin. 1989 WLR 1323 (1989). in the defendars’ position is presumed to have known and is proved through an
State v. Camacho: The Judicial Creation of an Objective Element tis¢dnsin's  examinationof the acts that caused death and the totalithetircumstances sur
Law of Imperfect Self-defense Homicide. Leis&é895 WLR 742. roundingthe conduct. State Edmunds229 Ws. 2d 67598 N.W2d 290(Ct. App.

1999),98-2171
et [ Thecommon law “year—and—a-day rule” that no homicide is committed unless the
940.02 First-degree reckless homicide. . @ th_)ever victim dies within a year and a day after the injury is inflicteahiogated, with pro
recklesslycauses the death of another hurbaimg under circum  spectiveapplication only State vPicotte 2003 WI 42261 Ws. 2d 249661 N.W2d
i isregard for human life is guilty of #81 01-3063 - .
(s:tlanc%s;vr:lch show utter d 9 gunty The punishments for first—degree reckless homicide by deliveryaoinérolled
assb telony. substancender s. 940.02 (2) (a) and contributing to the delinquenaycbfid with
(Am) Whoeverrecklessly causes the death of an unborn chifgath as a consequenceviolation of s. 948.40 (1) and (4) (a) are not multiplicitous
f ; ; enboth convictions arise from the same death. StaRatverson2010 WI 130
undercircumstances that show utter disregard for the life of th@’9 Wis. 2d 599790 N.W2d 909 08-1968
unbornchild, the woman who is pregnant witiat unborn child — An actor causes death if his or her conductsststantial factor in bringing about
or another is guilty of a Class B felany that result. A substantial factor need not be the sole cause of death for one to be held

. n!ﬁgally culpable. Whether aimtervening act was negligent, intentional or legally
(2) Whoever causes the death of another human being unghgfulis irelevant. The state must still prove beyond a reasonable doubt that the

anv of the following circumstances is quilty of a Class C felonwefendant'sactswere a substantial factor in producing the death. St&elow 2011
Y 9 - . 9 y i . . | App 64 333 Wis. 2d 690799 N.w2d 95 10-0798
(a) By manufacture, distribution or deliveiy violation of s. Underthe facts of this case, the court did not err in denying an intervening cause

961.41 of a controlled substance included in schedule | or || undestruction. Even if the defendant could have established that the termination of the

victim’s life support was “wrongful” under atconsin lawthat wrongful act would
ch.961, of a controlled substance analoqﬂ(ﬂontro”ed substance not break the chain of causation between the defersdactions and victirs’subse

includedin schedule | or Il under cB61 or of ketamine ofluni-  quentdeath. State.\Below 2011 WI App 64 333 Ws. 2d 690 799 N.W2d 95
trazepamif another human being uses the controlled substancel@r0798

: :« While swerving has been held to show regard for lifedifendans conduct must
controlledsubstance analog axés as a result of that use. Th'%econsidered in light of the totality of the circumstances. When the defendant was

paragraphapplies: driving over eighty miles per hour on a majeell-traveled city street after consum

; B ; ing alcohol and prescription pills and never braked or slowed down before running
1. Whether the human bemg dies as a result of using the C§%d light, an indectual swerve failed to demonstrate a regard for human life. State

trolled substance or controlled substance analog by its&lftbr v. Geske2012 Wi App 15339 Ws. 2d 170810 N.W2d 226 10-2808

any compound, mixture, diluent or other substambezd or com Importanceof clarity in law of homicide: TheMsconsin revision. Dickeyschultz
binedwith the controlled substance or controlled substance afaullin. 1989 WLR 1323 (1989).
log.

> Wheth t th trolled subst ntrolled s 40.03 Felony murder. Whoever causes thieath of another
' f eror not the controlled substance or contre manbeing while committing or attempting to commit a crime

stanceanalog is mlz)(ed or corptbln(ad W.larlnylcomcgound, mixture, specified in s. 940.19 940.195 940.29 940.201 940.203
diluentor other_su- sta_lnce a er_ the vio atl_ors _61.41occurs. 940.225(1) or (2) (a) 940.30 940,31, 943.02 943.10 (2)943.23

3. To any distribution or delivery described in this paragraply g, or943.32 (2)may be imprisoned for not more than 15 years
regardles®f whether the distribution or delivery is made directlyy excess of the maximum term of imprisonment provided by law
to the human being who dies. If possession of the controlled sg} that crime or attempt.
stanceincluded in schedule | or Il under @61, of the controlled  History: 1987 a. 3992001 a. 1092005 a. 313
substancanalog of the controlled substance includeskimedule  Judicial Council Note, 1988:The prior felony murder statute (s. 940.02 ()
 or 1l under ch961or of theketamine o flunirazepam s trans hotalow eenced phishnentof lamiades caused 1 e commyssin o5, Coss
ferredmore than once prior to the death as described in this pafigte eliminates the “natural and probable consequence” limitation and limits the
graph,each person who distributes or delivers the controlled sulffenseto homicides caused in the commission of or attemgdtemit armed rob

H H ; H bery,armed buglary, arson, first-degree sexual assault or 2nd-degree sexual assault
stanceor controlled substance analog in violation d&1.41is by use or threat of force or violenc&he revised penalty clause allows imposition

guilty under this paragraph. of up to 20 years’ imprisonment more than that prescribed for the underlying felony
ini i iati i ini i Prosecutiorand punishment for both fehses remain barred by double jeopardy
éb) By _adlmlglzte_rlng r?ajsllstllng I|r|] adgwlm(sgtgrlng a contlrloléedsmev_ Carlson5 Wis. 2d 59593 N.W2d 355(1958). [Bill 191-3]
substancencluded In schedule | or Il under : lLa Comro € To prove that the defendant caused the death, the state need only prove that the
substanceanalog of a controlled substance included in schedwendantsconduct wasa substantial factor The phrase “while committing or
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attemptingto commit” encompasses the immediate flight ftbefelony Adefend  940.05 Second-degree intentional homicide.

ant may be convicted if another person, including an intefedealy victim, fires the ; e
fatal shot. State.Oimen.184 Ws. 2d 423516 N.W2d 399(Ct. App. 1994), State (1) Whoevercauses the death of another human being with intent

v. Rivera, 184 Ws. 2d485 516 N.W2d 391(1994) and State Chambers]83 Ws.  to Kill that person or another is guilty of a Class B felony if:
2d 316 515 N.W2d 531(Ct. App. 1994). ; ;

Attemptedfelony murder does not exist. Attempt requires intentthedrime of (a) In prosecutions under 840.0% the. .Stat.G.fa”s to prove
felony murder is complete without specific intent. StatBnggs,218 Ws. 2d 61 beyond a reasonable doubt that the mitigaticigcumstances
579 N.W2d 783(Ct. App. 1998)97-1558 ) specifiedin s.940.01 (2)did not exist as required by310.01 (3)

Oimen affirms that felony murdeliability exists if a defendant is a party to one ofor
thelisted felonies and a death results. Stat&rawczyk,2003 WI App 6259 Wis. .
2d 843 657 N.w2d 77 02-0156 (b) The state concedes that it is unable to prove beyond a rea

Thecommon law “year-and-a-day rule” that no homicide is committed unless it i ; i H
victim dies within a year and a day after the injury is inflicteabisogated, with pro $Bnabledoubtthat the mitigating circumstances specified in s.

spectiveapplication only State vPicotte 2003 WI 42261 Wis. 2d 249661 N.w2d 940.01(2) did not exist. By chaing under this section, the state

38|]=' Y burpos f calculating initial confi t, fel der is a stand-alone. concedes.

Or purposes of calculating Initial confinement, felony murder IS a stand—alone . P T

unclassifieccrime, not a penalty enhanceStatev. Mason, 2004 WI App 176276 (2) In prosecutions under sufd), it is suficient to allege and )
Wis. 2d 434687 N.W2d 526 03-2693 provethat the defendant caused the death of another human being

An actor causes death if his or her conductsslzstantial factor in bringing about \yith i H
that result. A substantial factor need not be the sole cause of death for one to be QiQ intent to kill that person or another . L
legally culpable. Whether aimtervening act was negligent, intentional or legally  (2g) Whoevercauses the death of an unborn child with intent

wrongfulis irrelevant. The state must still prove beyond a reasonable doubt thatfiekil| that unborn child, kill the woman who is pregnant with that

\“Aﬁfe,{‘pdpa{;i%%?”vﬁ;‘? bt %%%%g‘ga“i‘,‘f,‘g’g '3595%“_‘3’7'3%‘“6 death. SBelow2011 \ \hornchild or kill another is guilty of a Class B felony if:
Underthe facts of this case, the court did not err in denying an intervening cause(a) In prosecutions under 840.01 the state fails to prove

instruction. Even if the defendant could have established that the termination of e P

victim’s life support was “wrongful” under &tconsin lawthat wrongful act would Eilgyond a reasonable doubt that the mitigatiogcumstances

notbreak the chain of causation between the defersdactions and victie'subse ~ Specifiedin 5.940.01 (2)did not exist as required by310.01 (3)
quentdeath. State.\Below 2011 WI App 64 333 Ws. 2d 690799 N.w2d 95  or
10-0798 -

(b) The state concedes that it is unable to prove beyond a rea
940.04 Abortion. (1) Any person, other than the mothersonabledoubtthat the mitigating circumstances specified in s.
who intentionally destroys the life of an unborn child is guilty 0940.01(2) did not exist. By chaing under this section, the state

aClass H felony soconcedes.
(2) Any person, other than the motheho does either of the ~ (2h) In prosecutions under su2g), it is suficient to allege
following is guilty of a Class E felony: andprove that the defendant caused the death of an unborn child

(a) Intentionally destroys the life of an unborn quick child; oith intent to kill that unborn child, kill the woman who is preg

(b) Causes the death of the mother by an act done with int8Aft With that unborn child or kill another
to destroy the life of an unborn childt is unnecessary to prove  (3) Themitigatingcircumstances specified in%t0.01 (2)are

thatthe fetus was alive when the act so causing the nmtheath ”(’Ht,dtefenlsgesz tosgggggefu“z%g for thiseofse.
; istory: a. a.
Wascommltted' i . . Judicial Council Note, 1988:Second-degree intentional homicide is analogous
(5) This section does not apply to a therapeutic abortiasithe prior ofense of manslaughteiThe penalty is increased and the elements clari

which: fied in order to encourage clyang under this section in appropriate cases.
' . Adequateprovocation, unnecessary defensive force, prevention of fatory
(a) Is performed by a physician; and cion and necessifwvhich are dfrmative defenses to first-degree intentional homi

: : [ ide but not this dense, mitigate that fifnse to this. When thisfehse is chared,
(b) Is necessanpr 1s advised by 2 other phyS|C|ans as nece, e states inability to disprove their existence is conceded. Their existence need not,

sary,to save the life of the mother; and howeverbe pleaded or proved by the state in order to sustain a finding of guilty

i i H Whenfirst-degree intentional homicidedbaged, this lesser fainse must be sub
(c) Unless an emgency prevents, is performéua licensed mitted upon request if the evidence, reasonably viewed, could support tisefijuny’

maternityhospital. ing that the state has not borne its burden of persuasion under s. 940 8@y
(6) In this section “unborn child” means a human being froffflion 110 Wis. 2d 465508 (1963). [Bill 1018 bt
. f e : e prosecution is required to prove only that the deferslantsvere a substan
the_tlme of conception until it is born alive. tial factor in the victims death; not the sole cause. StatBlueck,170 Ws. 2d 676
History: 2001 a. 1092011 a. 217 489N.W.2d 715(Ct. App. 1992).

Aborting a child against a fathisrwishes does not constitute intentional infliction  The common law “year-and-a-day rule” that no homicide is committed unless the
of emotionaldistress. Przybyla WPrzybyla,87 Ws. 2d 441275 N.W2d 112 (Ct.  victim dies within a year and a day after the injury is inflicteghbiogated, with pro
App. 1978). spectiveapplication only State vPicotte 2003 WI 42261 Ws. 2d 249661 N.W2d
Sub.(2) (a) proscribes feticide. It does raply to consensual abortions. It was381, 01-3063
notimpliedly repealed by the adoption of s. 940.15 in responRedw. Wade. State Importanceof clarity in law of homicide: Th&isconsin revision. Dickeyschultz
v. Black,188 Wis. 2d 639526 N.W2d 132(1994). & Fullin. 1989 WLR 1323 (1989).
The common law “year—and—a—day rule” that no homicide is committed unless the

victim dies within a year and a day after the injury is inflictegbisogated, with pro - ici -
spectiveapplication only State vPicotte, 2003 W1 42261 Ws. 2d 249661 N.w2d 940.06 ~Second-degree reckless homicide. (1) Who

381, 01-3063 everrecklessly causes the death of another hupeary is guilty
This section is cited as similar to @@s statute that was held to violate the du®f a Class D felony
proces<lause of the 14th amendment, which protects againststioe the right A i
to privacy including a womas' qualified right to terminatker pregnancyRoe v (2) WhoeverreCklessw causes the death of an unborn child is
Wade,410 U.S. 13(1973). guilty of a Class D felony
The state may prohibit first trimester abortions by nonphysicians. Connecticut vHistory: 1987 a. 3991997 a. 2952001 a. 109
Menillo, 423 U.S. (1975). Judicial Council Note, 1988:Second-degree reckless homicide is analogous to
The viability of an unborn child is discussed. Colautffranklin,439 U.S. 379  theprior offense of homicide by reckless conduct. The revised statute cleguiyes
(1979). proof of a subjective mental state, i.e., crimiregklessness. See s. 939.24 and the
Povertyis not a constitutionally suspect classification. Encouraging childbirtNOTE thereto. [Bill 191-S] ) »
exceptin the mostirgent circumstances is rationally related to the legitimate govern Second—degreeckless homicide is not a lesser includddrife of homicide by
mentalobjective of protecting potential lifeHarris v McRae 448 U.S. 2971980).  Intoxicateduse of a motor vehicle. Statebechner217 Ws. 2d 392576 N.W2d
Abortion issues are discussed. AkranAkron Center for Reproductive Health, 912(1998),96-2830

462 U.S. 41§1983); Planned Parenthood AssnAshcroft,462 U.S. 4761983): Thecommon law “year-and-a-day rule” that no homicide is committed unless the
Simopbtilaev. \ﬁrginfa 462 U.S. 50§1983). ’ ' " ’ victim dies within a year and a day after the injury is inflicteabiogated, with pro

Theessential holding dRoe v. Wade allowing abortion is upheldut various state ggicg\ll?%%%lgatlon only State vPicotte 2003 W1 42261 Ws. 2d 249661 N.w2d

restrictions on abortion are permissible. Planned Parenth@asey505 U.S. 833
120L. Ed. 2d 6741992).

Wisconsin'sabortion statute, 940.04, Stats. 1969, is unconstitutional as applie
theabortion of an embryo that has not quickened. BabbkicCann310 F Supp. .. . .
293(1970). v g 3 PP 940.07 Homicide resulting from negligent control of

WhenU.S. supreme court decisions clearly madscghsins antiabortion statute  Vicious animal. Whoever knowing the vicious propensities of
unenforceablethe issue in a physicianaction for injunctive relief against enforce gn animal intentionally allows it to go at &g or keeps it without

mentbecame mooted, and it no longer presented a case or controversy over which. . - - "
the court could have jurisdiction. Larkin McCann,368 F Supp. 13521974). inary care, if such animal, while sat lage or not confined,

State regulation of abortion. 1970 WLR 933. kills any human being who has taken all phecautions which the

Importanceof clarity in law of homicide: Th@fisconsin revision. Dickeyschultz
d?eufullin. 1989 WLR 1323 (1989).
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circumstancesnay permit toavoid such animal, is guilty of a  (c) Causes the deatiian unborn child by the operation or han
ClassG felony dling of a firearm or agunwhile under the influence of an intexi

History: 1977 c. 1732001 a. 109 cant

nt.
The common law “year—and—a—day rule” that no homicide is committed unless the . .
victim dies within a year and a day after the injury is inflicteabiogated, with pro (cm) Causes the death of an unborn child by the operation

spectiveapplication only State vPicotte 2003 W1 42261 Ws. 2d 249661 N.W2d  handling of a firearm or aun while the person has a detectable
381,01-3063 amountof a restricted controlled substance in his or her blood.

940.08 Homicide by negligent handling of dangerous _(d) Causes the death of an unborn child by the operatioaror
weapon, explosives or fire. (1) Except as provided in sub. dling of a firearm or agun while the person has an alcobott
(3), whoever causes the death of another human being by the $&gtrationof 0.08 or more.

ligent operation or handling of a dangerous weapon, explosives or{1m) (a) A person may be ctged with and a prosecutor may
fire is guilty of a Class G felony proceeduponan information based upon a violation of any eom

(2) Whoevercauses the death of an unborn chijthe negi  binationof sub.(1) (a) (am), or (b); any combination of sul1)
gentoperation or handling of a dangerous weapon, explosives(@k (&m), or (bm); any combination of sul1) (c), (cm), or (d);
fire is guilty of a Class G felony any combination of sub(1) (c), (cm), or (e); any combination of

(3) Subsectiorfl) does not apply to a health care provider achb'(lg) (@) (am), or (b) or; any combination o$ub.(1g) (c)
ing within the scope of his or her practice or employment. cm), or (d) for acts arising out of the same incidenbocurrence.

History: 1977 c. 1731985 a. 2931987 a. 3991997 a. 2952001 a. 1092011 (b) If a person is chged in an information with any of the
a2 combinationsof crimes referred to in pdr), the crimes shall be

Judicial Council Note, 1988:The definition of the dénse is broadened to include ; . . .

highly negligent handling of fire, explosives and dangerous weapons in additiod%ned under_3971'12 If the person 'S_f(?U”d gu”m more tha_n .

firearm, aigun, knife or bow and arrowSee s. 939.22 (10). [Bill 191-S] oneof the crimes schaged for acts arising out of the same inci
Thecommon law “year-and-a-day rule” that no homicide is committed unless f§antor occurrence, there shall be a single convictiorplfxuposes

victim dies within a year and a day after the injury is inflicteabiogated, with pro . ! . S

spectiveapplication only State vPicotte 2003 W 42261 Ws. 2d 249661 N.w2d ~ Of sentencing and for purposes of counting convictions usder

381, 01-3063 23.33(13) (b) 2.and3., unders.30.80 (6) (a) 2and3., under s.
o ) ) ] ) 343.307(1) or under s350.11 (3) (a) 2and3. Subsectiotfl) (a)
940.09 Homicide by intoxicated use of vehicle or fire - (am), (b), (bm), (c), (cm), (d), and(e) each require proof of a fact
arm. (1) Any person who does any of the following may beor conviction which the others do not require, and i) (a)
penalizedas provided in sul{1c): (am), (b), (c), (cm), and(d) each require proof of a fact for convic
(a) Causes the death of another by the operation or handltitgn which the others do not require.
of a vehicle while under the influence of an intoxicant. (2) (a) In any action under this section, the defendant has a

(am) Causes the death of another by the operation or handlifefensef he or she provesy a preponderance of the evidence that
of a vehicle while the person has a detectabi®@unt of a thedeath would have occurred even if he or she had been exercis
restrictedcontrolled substance in his or her blood. ing due care and he or she had not been under the influence of an

(b) Causes the death of another by the operation or handlingpxicant,did not have a detectable amount of a restricted con
of avehicle while the person has a prohibited alcohol concentteolled substance in hier her blood, or did not have an alcohol

tion, as defined in $340.01 (46m) concentratiordescribed under sufdl) (b), (bm), (d) or(e) or (19)
(bm) Causes the death of another by the operatiorcofra  (b) or (d).

mercialmotor vehicle while the person has an alcalwicentra (b) In any action under sufil) (am)or (cm) or (1g) (am)or

tion of 0.04 or more but less than 0.08. (cm) that is basedn the defendant allegedly having a detectable

(c) Causes the deatfian unborn child by the operation or hanamountof methamphetamine or gamma-hydroxybutyric acid or
dling of a vehicle while under the influence of an intoxicant. ~delta-9-tetrahydrocannabiniol his or her blood, the defendant

(cm) Causes the death of an unborn child by the operationhasa defense if h'e or she. proves by a preponderance of the evi
handlingof a vehicle while the person has a detectable amoungd§incethat at the time of thimcident or occurrence he or she had
arestricted controlled substance in his or her blood. avalid prescription for methamphetqmlne or one of its metabolic

(d) Causes the death of an unborn child by the operatioror Precursorsor gamma-hydroxybutyric acid or delta-9-tetrahy
dling of a vehicle while the persdras a prohibited alcohol con drocannabln_ol. o )
centration, as defined in 340.01 (46m) ~ (3) An officer who makes an arrest for a violation of this-sec

(e) Causes the death of an unborn child by the operation shall make a report as required undez%33 (4t) 30.686
commercialmotor vehicle while th@erson has an alcohol con 340-6350r 350.106

; History: 1977 c. 1731981 c. 20184, 314, 391; 1983 a. 4591985 a. 3311987
centrationof 0.04 or more but less than 0.08. _ a. 399 1989 a. 105275, 359 1991 a. 32277 1993 a. 3171995 a. 425436 1997
(1c) (a) Except as provided in pgb), aperson who violates a.237 295 338 1999 a. 32109 2001 a. 16109, 2003 a. 3097; 2009 a. 100
sub.(1) is guilty of a Class D felony NOTE: For legislative intent seehapter 20, laws of 1981section2051 (13)

. . . Probablecausefor arrest on a chge of homicide by intoxicated use of a motor
() A person who violates sufl) is guilty of a Class C felony yenicle justified taking a blood sample without a search warrant or arrest. .State v
if the person has one or more prior convictions, suspensionsBaitiey,92 Ws. 2d 860286 N.W2d 153(Ct. App. 1979).
revocationsas counted under 343.307 (2) Eachdeath caused by an intoxicated opefatnegligence is chgeable as a sepa
1d) A h iolat 1)i biect to th . rateoffense. State.\Rabe96 Ws. 2d 48291 N.W2d 809(1980).

( ) personwho viola ?S Suu' ) IS su JeC_ O_ . € requwe Becausalriving while intoxicated is inherently dangerous, the state need not prove
mentsand procedures for installation of an ignition interloclg causal connection between the drsvitoxicationand the victing death. Sub. (2)
deviceunder s343.301 doesnot violate the right against self-incrimination. Stat€aibaiosail22 Ws. 2d

L . 587,363 N.W2d 574(1985). Afirmed. State vFonte 2005 WI 77281 Ws. 2d 654
(19) Any person who does any of the following is guilty of &ogN.w.2d 594 03-2097

ClassD felony: The definition of vehicle in s. 939.22 (44) applies to this section and includes a trac
(a) Causes the death of another by the operation or handﬁﬂgust:?t;) \cliigz r:]i? 3i(¥l\{asté2tge3§2:s3tﬁu,:|i3/r\1[§rj t(a(i;n?gep;)fl 293;I rotection.v.State
of a firearm or agun while under the influence of an intoxicant; ghmeier 196 Ws. 2d 432538 N.W2d 821(Ct App. 1998)94-2167 v

(am) Causes the death of another by the operation or handlinthe defense under sub. (2) does not require an intervening cause; asvietim’

of a firearm or a'gun while the person haglatectable amount of ductcan be the basis of tiiefense. The s. 939.14 rule that contributory negligence
icted lled sub in hi her blood is not a defense to a crime does not prevent considering the sictagligence in
arestricted controlled substance in his or her blood. relation to causation. Statebhohmeier 205 Wis. 2d 183556 N.W2d 90(1996),
(b) Causes the death of another by the operation or handl%g2187

4 . - econd-degreeckless homicide is not a lesser includddrafe of homicide by
of a firearm or agun while the person ham alcohol concentra intoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392576 N.W2d

tion of 0.08 or more. 912(1998),96-2830
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Vicme goegvnmr@%e;ﬁng;ﬁg&mg fé’n"fﬁé’t‘é%‘.‘i ;chprgg:\t/tgj zﬂg; {23 (3) Subsection(2) does not apply if the abortion is necessary

Statev. Ficotte, 2003 WI 42, 261 Wis. 2d 249661 N.W2d 381 01-3063 * topreserve the life or health of the woman, as determineezby
This statute does not violate due process. CaibaioBainington643 F Supp. SOnablemedical judgment of the womanattending physician.

1007(W. D. Wis. 1986). (4) Any abortion performed under sul®) after viability of

Homicide By Intoxicated Use Statute. SinesisWaw April, 1995. the fetus or unborn child, as determined by reasonable medical

- . . . judgmentof the womars attending physician, shall be performed
940.10 Homicide by negligent operation of vehicle. in a hospital on an inpatient basis.

(1) Whoevercauses the death of another human being by the neg h . onall ; borti d who i
ligent operation or handling of a vehicle is guittya Class G fel (5) Whoeverintentionally performs an abortion and who is
not a physician is guilty of a Class | felany

ony.
y (6) Any physician who intentionally performs abortion

2) Whoever causes the death of an unborn dhilthe neghi - -
ger(ltz)peration ohandling of a vehicle is guilty of a Class grfel undersub.(3) shall use that method of abortion which, of those he
or she knows to be availablis, in his or her medical judgment

ony. - .
H¥Story: 1087 a. 3991997 a. 2952001 a. 109 mostlikely to preserve the life and health of the fetus or unborn
Judicial Council Note, 1988Homicide by negligent operation of vehiclaisale  child. Nothing in this subsection requires a physician performing

gousto prior s. 940.08. The mental element is criminal negligence as defined im# abortion to employ a method of abortion which, in his or her

939.25[Bill 191-S] . o . . edicaljudgment based on the particular facts of the bagere

A motorist was properly convicted under this section for running a red light at . . T .
m.p.h.,even though the speed limit was 55 m.p.h. StaBouper117Wis. 2d 30 NiM or her would increase the risk to the woman. Any physician
344N.W.2d 194(Ct. App. 1983). violating this subsection is guilty of a Class | felony

The definition of criminal negligence as applied to homicide by negligent epera :
tion of a vehicle isot unconstitutionally vague. StateBarman]183 Ws. 2d 180 (7) SUbseCtlon$2) to (6) and .5939'05 93,9'300r 9,39,'31q0 i
515N.W.2d 493(Ct. App. 1994). not apply to a woman who obtains an abortion that is in violation

A corporatiormay be subject to criminal liability under this section. Statewt  Of this section or otherwise violates this section with respect to her
son,Inc.196 Ws. 2d 86537 N.W2d 420(Ct. App. 1995)93-1898 See also State | ,nhornchild or fetus.

A H Inc223 Ws. 2 N.W2 . App. 1
\ég?(t)el%rzlbeg omes, Inc223 Ws. 2d 51, 589 d 668 (Ct. App. 1998), History: 1985 a. 562001 a. 109

It is not a requirement for finding criminal negligence that the actor be specificallyThe essential holding dRoe v. Wade allowing abortion is upheldyut various state
warnedthat his or her conduct may resulhiarm. State.Johanne29 Ws. 2d 215  restrictions on abortion are permissible. Planned Parenth@zbey505 U.S. 833
598 N.W.2d 299(Ct. App. 1999)98-2239 120L. Ed. 2d 6741992).

The common law “year—and—a—day rule” that no homicide is committed unless the

victim dies within a year and a day after the injury is inflictegbisogated, with pro 940.16 Partial-birth abortion. (1) In this section:

spectiveapplication only State vPicotte 2003 WI 42261 Ws. 2d 249661 N.W2d . . . o
381, 01-3063 (a) “Child” means a human being from the time of fertilization
until it is completely delivered from a pregnant woman.

940.11 Mutilating or hiding a corpse. (1) Whoever muti (b) “Partial-birth abortion” means an abortion in whicpea
lates,disfigures or dismembers a corpséth intent to conceal a sonpartially vaginally delivers a living child, causes the death of
crime or avoid apprehension, prosecution or conviction for e partially delivered child with the intent to kill the child, and
crime, is guilty of a Class F felony thencompletes the delivery of the child.

_(2) Whoeverhides or buries a corpse, with intent to conceal a () Exceptas provided in sul§3), whoever intentionally per
crime or avoid apprehension, prosecution or conviction for ymsa partial-birth abortion is guilty of a Class A felony
crime or notwithstanding s19.141 (7)49.49 (1) or49.795with (3) Subsectior{2) does not apply if the partial-birth abortion

intentto collect benefits under one of those sections, is guilty @fnecessary to save the life of a woman whose life is endangered
aClass G felony . . by a physical disordephysicaliliness or physical injuryinclud

(3) A person may not be subject to prosecution under both thg 3 life-endangering physical disordphysicalillness or physi
sectionand s946.47or undetboth this section and 848.23 (2)  calinjury caused by or arising from the pregnancy itself, and if no

for his or her acts regarding the same corpse. othermedical procedure would sige for that purpose.
History: 1991 a. 2052001 a. 1092011 a. 268 istory: 1997 a. 219

Evidencethat the defendant dragged a corpse behind a locked gate into a restricteg], Nepraska statute that provided that no partial birth abortion can be performed

sohdeile e, hr el conpa o vt o oo s S ST BT el e ST
tion. State vBadker2001 Wi App 27240 Ws. 2d 460623 N.W2d 14299-2943  Lardorder gf‘gj‘gfﬂ"fsga_";g@ﬁ!gg‘o'g{’w Is unconstitutional. SteghieCar

o o o Enforcemenof this section is enjoined und@arhart. Hope Clinic v Ryan,249
940.12 Assisting suicide. Whoever withintent that another F.3d 603(2001).
takehis or her own life assists such person to commit suicide is

guilty of a Class H felony
History: 1977 c. 1732001 a. 109 SUBCHAPTERII

940.13 Abortion exception. No fine or imprisonment may BODILY SECURITY

be imposed or enforced against and no prosecution beay

broughtagainst avoman who obtains an abortion or otherwisgg 19 Battery; substantial battery; aggravated bat -
violatesany provision of any abortion statute with respect to hggyy, (1) Whoever causes bodily harm to another by an act done
unbornchild or fetus, and €39.05 939.300r 939.31does not yith intent to cause bodily harm to that persomnother without

applyto a woman who obtains an abortion or otherwise violatgs consent of the person so harmed is guiftg Class A misde
any provision of any abortion statutgth respect to her unborn neanor.

child or fetus.

History: 1985 a. 56 (2) Whoevercausesubstantial bodily harm to another by an

actdone with intent to cause bodily harm to that person or another

940.15 Abortion. (1) In this section, “viability” means that 1S uilty of a Class | felony _

stageof fetal development when, in the medical judgmerthef ~ (4) Whoevercauses great bodily harm to another by an act

attendingphysician based on the particular facts of the case befd@ewith intent to cause bodily harm to that person or another is

him or her there is a reasonable likelihood of sustained survivailty of a Class H felony

of the fetus outside the womb, with or without artificial support. (5) Whoevercauses great bodily harm to another by an act
(2) Whoeverintentionally performs an abortiaiter the fetus donewith intent to cause great bodily harm to that person or

or unbornchild reaches viabilityas determined by reasonableanotheris guilty of a Class E felony

medicaljudgment ofthe womars attending physician, is guilty of  (6) Whoeverintentionally causes bodily harta another by

aClass | felony conductthat creates a substantial risk of great bodily harm is guilty
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of a Class H felonyA rebuttable presumption of conduct creatingp know that the victim is a law enforcemafficer, fire fighter,

a substantial risk of great bodily harm arises: or commission warden, by an act done without the consent of the
(a) If the person harmed is 62 years of age or older; or ~ Personso injured, is guilty of a Class H felany
(b) If the person harmed has a physica| disabﬂn}ether con (2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND

genitalor acquired byccident, injury or disease, that is diseerrPAROLEAGENTS AND AFTERCAREAGENTS. (@) In this subsection:

ible by an ordinary person viewing the physically disabled person, 1. “Aftercare agent” means any person authorized by the

or that is actually known by the actor departmenbf corrections to exerciseontrol over a juvenile on
History: 1977 c. 1731979 c. 11,113 1987 a. 3991993 a. 441483 2001 a. 109  gftercare.

Underthe “elements only” test, fenses under subsections that require proof of u ; i ”
nonconsenare not lesser includedfefses of denses under subsections for which 2. “Probation, extended Supervision and parole agent’ means

proof of nonconsent is not required. Stat®ichards123 Ws. 2d 1, 365 N.w2d ~ any person authorized by the department of correctiongéccise

r@ess). control over a probationeparolee or person on extendegervi
“Physicaldisability” is discussed. State @rowley 143 Ws. 2d 324422 N.w2d ;

847(1988). sion. S . _
First-degreeeckless injurys. 940.23 (1), is not a lesser includeiémse of aggra (b) Whoever intentionally causes bodily hatora probation,

Va$hdbat§e?tr§tat¢ VEa.Stm?hnltgf"t V:S- 2?h4055é8 N.w2d 257(Ct. /ﬁfpt- 1996‘)-“ extendedsupervision and parole agent or an aftercare agent, act
eact o rowing urine that strikegother and causes pain constitutes a batte . . . .

Statev. Higgs,230 Wis. 2d 1 601 N.W2d 653(Ct. App. 1999)98-1811 r?hg in an oficial capacity and the person knows or has reason to
~ Section941.20 (1), 1st-degree recklessly endangering safetyot a lesser know that the victim is a probation, extended supervisiod
includedoffense of sub. (5), aggravated batte®yate vDibble,2002 WI App 219 paroleagent or an aftercare agent, by an act done without the con

257 Wis. 2d. 274650 N.W2d 908 02-0538 - ) .
S 6 8 sentof the person so injured, is guilty of a Class H felony

940.195 Battery to an unborn child; substantial bat - (3) BaTTERY TO JURORS. Whoever intentionally causesdily
tery to an unborn child; aggravated battery to an unborn harm to a person who he or she knows or has reason to know is or
child. (1) Whoever causes bodiharm to an unborn child by anwasa grand or petit jurorand by reason of arverdict or indict
actdone with intent to cause bodily harm to thaborn child, to mentassented to by thgerson, without the consent of the person
the woman who is pregnant with that unborn childanother is injured, is guilty of a Class H felony
guilty of a Class A misdemeanor (4) BATTERY TO PUBLIC OFFICERS. Whoever intentionally
(2) Whoevercauses substantial bodily harm to an unbogausesbodily harmto a public dficer in order to influence the
child by an act done with inteta cause bodily harm to that unborractionof such oficer or as a result of any action taken within an
child, to the woman who is pregnant with that unborn child @Hficial capacity without the consent of the person injured, is
anotheris guilty of a Class | felony guilty of a Class | felony
(4) Whoever causes great bodily harm to an unlobitd by (5) BATTERY TO TECHNICAL COLLEGEDISTRICT OR SCHOOLDIS-
anact done withintent to cause bodily harm to that unborn childiRICT OFFICERSAND EMPLOYEES. (a) In this subsection:
to the woman who is pregnant with that unborn child or another 1. “School district” has the meaning given in5.01 (3)
is guilty of a Class H felony 2. “Technical college district” means a district established
(5) Whoever causes great bodily harm to an unlebifd by underch. 38.
anact done with intent to cause great bodily harm touhabrn (b) Whoever intentionally causes bodily harm to a technical
child, to the woman who is pregnant with that unborn child Qfgjjegedistrictor school district dicer or employee acting in that
anotheris guilty of a Class E felony capacityand the person knows las reason to know that the-vic
(6) Whoeverintentionally causes bodily harto an unborn tim is a technical college district or school districfiagfr or
child by conduct that creates a substantial risk of great boglity ~ employeewithout the consent of the person so injured, is guilty
is guilty of a Class H felony of a Class | felony

History: 1997 a. 2652001 a. 109 (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATORDRIVER OR
PASSENGER. (&) In this subsection, “public transit vehicle” means

940.20 Battery: special circumstances. (1) BATTERYBY 5.\ enicle used for providingansportation service to the gen
PRISONERS. Any prisoner confined to a state prison or other sta%

E . - X . ral public.
county,or municipal detention facilityvho intentionally causes . . .
bodily harm or a soft tissue injurgis definedn s.946.41 (2) (c) (b) Whoever intentionally causes bodily harm to another under
to anofficer, employee, visitqror another inmate of such prisonanyOf the following circumstances is guilty of a Class | felony:
or institution, without his or her consent, is guilty of a Class H fel 1. The harm occurs while the victiis an operatora driver

ony. or a passenger of, in or on a public transit vehicle.

(1g) BATTERY BY CERTAIN COMMITTED PERSONS. Any person 2. The harm occurs after thdeider forces or directs the vic
placedin a facility under s980.065and who intentionally causestim to leave a public transit vehicle.
bodily harm to an dicer, employee, agent, visitoor other resi 3. The harm occurs as thefarider prevents, or attempts to
dentof the facility withouthis or her consent, is guilty of a Classrevent,the victim from gaining lawful access to a public transit
H felony. vehicle.

(1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS. (7) BATTERY TO EMERGENCYMEDICAL CARE PROVIDERS. (@) In

(a) Any person who is subject to an injunction ursl@l3.12or this subsection:

atribal injunction filed under $06.247 (3and whantentionally 1le. “Ambulance” has the meaning given i256.01 (1)

causesodily harm to the petitioner who sought the injunction by “ » L
1g. “Emegency department” means a room or areahiospi

anact done without the consent of the petitioner is guilty ofaCIe}sél? as defined in $50.33 (2) thatis primarily used to provide

| felony. ; . ; .
. . - . emergencycare, diagnosis or radiological treatment.
(b) Any person who is subject to an injunction undéis.125 Zg“E X dg ¢ t K g" f the foll
andwho intentionally causes bodilyarm to the petitioner who . <+ =MEQENCy department worker: means any ot the foillow

sought the injunction by an act done without the consent of the: . )
petitioneris guilty of a Class | felony a. An employee of a hospital who works in amegency

(2) BATTERY TO LAW ENFORCEMENTOFFICERS,FIRE FIGHTERS, department. .
AND COMMISSIONWARDENS. Whoever intentionally causes bodily ~ 0. A health care providewhether or not employed by a hos
harmto a law enforcement fifer or fire fighter as those terms are Pital, who works in an emgency department.
definedin s.102.475 (8) (bpnd(c), or to a commission warden,  2g. “Emegency medical technician” has the meaning given
acting in an dicial capacity and the person knows or has reasams.256.01 (5)
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2m. “First responder” has the meaning given i856.01 (9) (c) There is no consent by the person harmed or threatened.

3. “Health care provider” means any person who is Iicensedgismryf‘ 1993 a. 50446, 2001 a. 61109 2009 a. 28 _
. d itted orcertified by the department of health-ser nly a “true threat” is punishable undérs section. A true threat is a statement
registeredpermi y p thata speaker would reasonably foresee that a listener weasonably interpret as

vicesor the departmertf safety and professional services to-proa serious expression of a purpose to inflict harm, as distinguished from hyperbole,

i i i i jest, innocuous talk, expressions of political views, or other similarly protected
vide health care services in this state. speech. It is not necessary that the speaker have the ability to carry out the threat.

(b) Whoever intentionally causes bodily haioxan emegency  Juryinstructions must contain a clear definition of a true threat. StRtkins2001
departmentworker an emegency medical technician, a first'! 46 243 Ws. 2d 141626 N.w2d 762 99-1924
responderor an ambulance driver who is acting in @fficial
capacityand who the person knows has reason to know is an . Y e Y
emergencyepartmentvorker an emegency medical technician, EMPloyee. (1) In this section, *family member” means a par
afirst responder or an ambulance drjvgy an act done without €t SPOUSe, sibling, child, stepchild, or foster child.
the consent of the person so injured, is guilty of a Class H felony (2) Whoeverintentionally causes bodily haran threatens to
History: 1977 c. 1731979 c. 30113 221 1981 c. 185.9; 1983 a. 18%.329  causebodily harm to the person or family member of any depart

(4), 1989 a. 3361993 a. 54164, 491 1995 a. 2%.9126 (19)1995 a. 77145 225  mentof revenue dicial, employee or agent under all of the-fol

343 1997 a. 35143 283 1999 a. 852001 a. 1092005 a. 4342007 a205.9121 ; : : : :
(6) (), 2007 a. 27130, 2011 a. 3274 lowing circumstances is guilty of a Class H felony:

Resistingor obstructing an iter, s. 946.41, is not a lesser-includetenge of (a) Atthetime of the act or threat, the actor knows or should
batteryto a peace Gter. State vZdiarstekp3 Ws. 2d 776193 N.W2d 833(1972). haveknown that the victim is a department of revenuiiaf,

A county deputy shefifvas not acting in an fi€ial capacity under s. 940.205 H i
[now s. 940.20 (2)] when making an arrest outside of his county of employment. S%@ployeeor agent or a member of his or her family

v. Barrett,96 Ws. 2d 174291 N.W2d 498(1980). (b) The oficial, employee or agent is acting in arficél

hA pri_solnfer is “confined éo a state prison” ung\ler sudb- (1) when kep(tj undeé guargapacityat the time of the act or threat or the act or threat is in
2“;).3{)339;” treatment. StateGummings153 Ws. 2d 603451 N.W2d 463(Ct. responseo any action taken in anfigfial capacity

A defendant commitment to a mental institutiopon a finding of not guilty by (c) There is no consent by the person harmed or threatened.
reasorof mental disease or defect rendered him a “prisoner” under sub. (1)v.State History: 1985 a. 291993 a. 4462001 a. 1092009 a. 28
Skamfer,176 Ws. 2d 304 N.W.2d (Ct. App. 1993).

Thereis no requirement under sub. (2) that thigcef/victim be acting lawfully
whenhe or she is hit by defendant. When arfioer was assaulted when doing seme 940.207  Battery or threat to department of safety and
thing within the scope of what theffer was employed to do, the lawfulness of thegrofessionm services or department of workforce

officer’s presence in the house where the defendant hit him was not material ; ; u :
violation of sub. (2). State.\Haywood,2009 WI App 178322 Ws. 2d 691777 &elopment employee. (1) In this section, “family mem

940.205 Battery or threat to department of revenue

N.W.2d 921, 09-0030 ber” means a parent, spouse, sibling, child, stepchild, or foster
child.
940.201 Battery or threat to witnesses. (1) In thissee (2) Whoeverintentionally causes bodily haran threatens to
tion: causebodily harm to the person or family member of any depart
(a) “Family member” means a spouse, child, stepchilster mentof safety and professional servicesdepartment of work
child, parent, sibling, or grandchild. force development dicial, employee or agent under afithe fol
(b) “Witness” has the meaning given irf40.41 (3) lowing circumstances is guilty of a Class H felony:
(2) Whoever does angf the following is guilty of a Class H (a) Atthetime of the act or threat, the actor knows or should
felony: have known that the victim is a department of safety and profes

: ; sionalservices odepartment of workforce developmenficél,
(a) Intentionally causes bodily harm or threatensaose erréployeeor agent or a member of his or her family

bodily harm to a person who he or she knows or has reasont . . L -
know is or was a witness by reason of the person having attended?) The oficial, employee or agent is acting in arfigéal
or testified as a witness and without the consent of the perd&gpacityat the time of the act or threat or the act or threat is in
harmedor threatened. responsdo any action taken in anfifial capacity

(b) Intentionally causes bodily harm or threatensaose (c) There is no consent by the person harmed or threatened.

bodily harm to a person who he or she knows or has reason, '%’6{161_1?832%0%6;‘1?812%9]15 a 555'7227“’ 7229 9116 (5) 9130 (4) 1997

know is a family member of a witness or a person sharing a com
mon domicile with a witness byeason of the witness havingg40.208 Battery to certain employees of counties, cit -
personharmed or threatened. harm to an employee of a countjty, village, or town under all

History: 1997 a. 1432001 a. 1092009 a. 28 of the following circumstances is guilty of a Class | felony:
Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.201].

McLeodv. State85 Wis. 2d 787271 N.W2d 157(Ct. App. 1978). (1) At the time of the act, the actor knows or should ktimat
thevictim is an employee of a counity, village, or town.
940.203 Battery or threat to judge. (1) In this section: (2) The victim is enforcing, or conducting an inspection for
(a) “Family member” means a parent, spouse, sibling, chilthe purpose of enforcing, a state, coymity, village, or town zon
stepchild,or foster child. ing ordinance, building code, or other construction lale, stan

(b) “Judge” means a supreme court justice, court of appeﬁﬁsrdvor plan at the tir_nef the_act or _th_e act is in response to any
judge, circuit court judge, municipal judge, temporary or permzsuchenforcement or inspection activity _ '
nentreserve, judge or circuit, supplementad,municipal court (2p) The enforcement or inspection complies with any,law
commissioner. ordinancer rule, including any applicable notice requirement.

(2) Whoeverintentionally causes bodily haran threatens to ~ (3) There is no consent by the victim.
causebodily harm to the person or family member of @umgge History: 2007 a. 193
underall of the following circumstances is guilty of a Class H fel e ) o
ony: 940.21 Mayhem. Whoeveywithintent to disable or disfigure

(a) Atthetime of the act or threat, the actor knows or shou hoetrg(;’gilftsn?ernr?buet'rl%tfe;ntgﬁlé?r;gui’”?yg? :méslg’sg% I]!‘rar;(l))nor
haveknown that the victim is a judge or a member of his or h8 History: 4 guitty y

: istory: 1977 c. 1732001 a. 109

family. Theforehead qualifies as an “other bodily member” under s. 940.21 because “other

i i i i ¢ i i bodily member” encompasses all bodily parts. Sta@uintana2008 WI 33 308
t(b) t:{he Jtudgte;]ls aétlrtlﬁ in ?nfn_nﬁal capacity tat the tlmtt_e oftthlz(a Wis. 20 615748 N W2 a7 060490
actor threat or the ad@r threat IS In response 10 any acton taken 5 e instruct a jury that great bodily harmeis essential element of mayhem

in an oficial capacity wasreversible error Cole v Young,817 F 2d 412(1987).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2011/256.01(9)
https://docs.legis.wisconsin.gov/document/acts/1977/173
https://docs.legis.wisconsin.gov/document/acts/1979/30
https://docs.legis.wisconsin.gov/document/acts/1979/113
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1981/118
https://docs.legis.wisconsin.gov/document/acts/1981/118,%20s.%209
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1989/336
https://docs.legis.wisconsin.gov/document/acts/1993/54
https://docs.legis.wisconsin.gov/document/acts/1993/164
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/145
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1995/343
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/143
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/1999/85
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2005/434
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/20,%20s.%209121
https://docs.legis.wisconsin.gov/document/acts/2007/20,%20s.%209121
https://docs.legis.wisconsin.gov/document/acts/2007/27
https://docs.legis.wisconsin.gov/document/acts/2007/130
https://docs.legis.wisconsin.gov/document/acts/2011/32
https://docs.legis.wisconsin.gov/document/acts/2011/74
https://docs.legis.wisconsin.gov/document/courts/53%20Wis.%202d%20776
https://docs.legis.wisconsin.gov/document/courts/193%20N.W.2d%20833
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20174
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20498
https://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20603
https://docs.legis.wisconsin.gov/document/courts/451%20N.W.2d%20463
https://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20304
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20178
https://docs.legis.wisconsin.gov/document/courts/322%20Wis.%202d%20691
https://docs.legis.wisconsin.gov/document/courts/777%20N.W.2d%20921
https://docs.legis.wisconsin.gov/document/courts/777%20N.W.2d%20921
https://docs.legis.wisconsin.gov/document/wicourtofappeals/09-0030
https://docs.legis.wisconsin.gov/document/statutes/2011/940.41(3)
https://docs.legis.wisconsin.gov/document/acts/1997/143
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20787
https://docs.legis.wisconsin.gov/document/courts/271%20N.W.2d%20157
https://docs.legis.wisconsin.gov/document/acts/1993/50
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%2046
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%2046
https://docs.legis.wisconsin.gov/document/courts/243%20Wis.%202d%20141
https://docs.legis.wisconsin.gov/document/courts/626%20N.W.2d%20762
https://docs.legis.wisconsin.gov/document/wisupremecourt/99-1924
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/1993/86
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207227
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207229
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209116
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/2011/32
https://docs.legis.wisconsin.gov/document/acts/2007/193
https://docs.legis.wisconsin.gov/document/acts/1977/173
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%2033
https://docs.legis.wisconsin.gov/document/courts/308%20Wis.%202d%20615
https://docs.legis.wisconsin.gov/document/courts/308%20Wis.%202d%20615
https://docs.legis.wisconsin.gov/document/courts/748%20N.W.2d%20447
https://docs.legis.wisconsin.gov/document/wisupremecourt/06-0499
https://docs.legis.wisconsin.gov/document/courts/817%20F.%202d%20412

940.22 CRIMES — LIFE AND BODILY SECURITY Updated 11-12Wis. Stats. Database 8

940.22 Sexual exploitation by therapist; duty to report. allegedvictim of sexual contact by a therapist shall not be dis
(1) DeriNniTIONS. In this section: closedby a reporter or by persons who have received or have
(a) “Department” means the department of safety and prof@scesdo a report orecord unless disclosure is consented to in

sionalservices. writing by the victim or alleged victim. The report of information

(b) “Physician” has the meaning designated #¥8.01 (5) undersub.(3) and the disclosure of a report or record under this

“ hologist” h . hol subsectiordoes not violate any perssmresponsibility for main
(c) “Psychologist” means a person who practices psychplog¥ining the confidentiality of patient health care records, as

asdescribed in $155.01 (5) _ _ definedin s.146.81 (4)and as required underlsi6.82 Reports
(d) “Psychotherapy” has the meaning designated48%.01 andrecords may be disclosed only to appropriaté efaf district
(6). attorneyor a law enforcement agency within this state for pur
(e) “Record” means any document relating to the investigposesof investigation or prosecution.
tion, assessment and disposition of a report under this section. (b) 1. The department, a district attorpay examining board
() “Reporter” means a therapist who reports suspected sexurzin afiliated credentialing board within this state may exchange
contactbetween his or her patient or client and another therapigformationfrom a report or record on the same subject.
(9) “Sexual contact” has the meaning designatexdd40.225 2. If the department receives 2 or more reports unde3ub.
(5) (b). regardingthe same subject, the department sbathmunicate
(h) “Subject” means the therapist named in a report or recdfiormationfrom the reportso the appropriate district attorneys
asbeing suspected of having sexual contact with a patient or clighl may inform the applicableeporters that another report has
or who has beedetermined to have engaged in sexual contaRgenreceived regarding the same subject.
with a patient or client. 3. If a.district attorney repeives 2 or more reports under sub.
() “Therapist’ means a physician, psychologisacial (3) regarding the same subject, the district attorney may inform
worker, marriageand family therapist, professional counsglofh® applicable reporters that another repoas been received
nurse,chemical dependency counselorember of the clgy or regardingthe same subject.
otherperson, whether or not licensedcertified by the state, who 4. After reporters receive the informatiander subd2. or3.,
performsor purports to perform psychotherapy they may inform the applicablpatients or clients that another
(2) SEXUAL CONTACT PROHIBITED. Any person who is or who 'ePOrtwas received regarding the same subject.
holdshimself or herself out to be a therapist and who intentionally (€) A person to whom a report or record is disclosed under this
has sexual contact with a patient or client during any ongoirfgibsectiormaynot further disclose it, except to the persons and
therapist—patienbr therapist—client relationship, regardless oor the purposes specified in this section.
whetherit occurs during any treatment, consultation, interview or (d) Whoever intentionally violates this subsection, or permits
examinationjs guilty of a Class F felonyConsent i:iot an issue or encourages the unauthorized dissemination or usdooima
in an action under this subsection. tion contained in reports and records made under this section, is
(3) REPORTSOFSEXUAL CONTACT. (@) If a therapist hagason 9uilty of a Class A misdemeanor
ablecause to suspect that a patient or client he or she has seen {5) IMMUNITY FROMLIABILITY. Any person or institution par
the course of professional dutiesa victim of sexual contact by ticipating in goodaith in the making of a report or record under
another therapist or a person who holds himself or herself outh@s section is immundrom any civil or criminal liability that
bea therapist in violation of suf2), as soon thereafter as practicaresultsby reason of the actionfFor the purpose of any civil or
ble the therapist shall ask the patient or client if he or she wants ¢higninal action or proceeding, any person reporting under this
therapistto make a report under this subsection. The therapistctionis presumed to be acting in gaaith. The immunity pro
shallexplain that the report need not identify the patierient  vided under this subsection doast apply to liability resulting
asthe victim. If the patiendr client wants the therapist to makerom sexual contact by a therapist with a patient or client.
the report, the patient atlient shall provide the therapist with a_History: 1983 a. 4341985 a. 2751987 a. 352380, 1991 a. 1601993 a. 107

written consent to the report and shall specify whether tHg?>2 3002001 a 1092011 a. 32 . 4 o .
his section applies to persons engaged in professional therapist—patient-elation

patient'sor clients identity will be included in the report. ships. A teacher who conducts informal counseling is not engagetaessional
(b) Within 30 days after a patient or client consents under pgifrapist. State vAmbrose,196 Ws. 2d 765540 N.W2d 208(Ct. App.1995),
(a) to a report, the therapist shall report the suspicion to: Eventhough the alleged victim feigned her role as a patient at the last counseling

1. Thedepartment, if the reporter believes the subject of tgssiorshe attended, attending as a police afgerihe purpose of recording the ses
y on to obtain evidence, any acts that occurred dutliegsession were during an

reportis !icensed by the.State- The dEp?-rtment Sha.-” Prompégfoingtherapist-patient relationship as those terms are used Bettien. State
communicatehe informatiorto the appropriate examining board. DeLain,2005 Wi 52280 Wis. 2d 53695 N.W2d 484 03-1253

ili iali Thetotality of the circumstances determine the existence of an oniheirapist—
or afiiliated C_reqentlahng board. . . patientrelationship under sub. (2). defendans state of mind, a secret unilateral
2. The districtattorney for the county in which the sexual-conactionof a patient, and explicit remarks of one party to the other regarding the rela

ic i ; i if tionshipmay be factors, but are not necessarily dispositive. Other factors may be: 1)
tactis “kely’ in the opinion of the reporteto have occurred, if how much timehas gone by since the last therapy session; 2) how close together the

subd.1. is not applicable. theraLplysessions had bgebn tch1 each other; 3) the allge of the plargienlt;h4) the partic(tjjla)r v#l
H ; i i erabilitiesexperienced by the patient as a result of mental health issues; and 5) the
. (C) A feport under thIS.SUbs.eCtlon shall contain Only. Irlfermgthicalobligations ofthe therapis$ profession. State el ain,2005 WI 52 280
tion that is necessary to identify the reporter and subject@andyis. 2d 51 695 N.W2d 484 03-1253
expresghe suspicion that sexual contact has occurrgtlation It was constitutional error to give a pattern jury instruction that never directed the
i i ; _idaAIry to make anndependent, beyond-a—-reasonable—doubt decision as to whether the
Qf sub.(2). The rep_or; shall not contain information as to_the ide efendantlergy member performed or purported to perform psychother&pate
tity of the alleged victim of sexual contact unless the patient-or Gli Draughon2005 Wi App 162285 Ws. 2d 633702 N.w2d 412 04-1637
entrequests under pgg) that this information be included.
(d) Whoever intentionally violates this subsection by failin§40.225 Sexual assault. (1) FIRSTDEGREESEXUAL ASSAULT.
to report as required under p&i@)to(c) is guilty of a Class Amis Whoeverdoes any of the following is guilty of a Class B felony:
demeanor. (a) Has sexual contact or sexual intercourse with another per
(4) CONFIDENTIALITY OF REPORTSAND RECORDS. (a) All  son without consent of that person and capsegnancy or great
reportsand records made from reports under $Bpand main  bodily harm to that person.
tainedby the department, examining boardé§liafed credential (b) Has sexuatontact or sexual intercourse with another per
ing boards, district attorneys and other persotiigjat and insti  sonwithout consent of that persby use or threat of use of a dan
tutions shall be confidential and are exempt from disclosure underousweapon or any article used or fashioned in a manner to lead
s.19.35 (1) Information regarding the identity of a victim orthe victim reasonably to believe it to be a dangerous weapon.
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(c) Is aided or abetted by one or more other persons and hagb) A person sdéring from a mental iliness or defect which
sexualcontact or sexual intercourse with another person withdatpairscapacity to appraise personal conduct.

consentof that person by use or threat of force or violence. (c) A person who is unconscious or for any other reason is
(2) SeconD DEGREESEXUAL AsSAULT. Whoever does any of physicallyunable to communicate unwillingness to an act.
thefollowing is guilty of a Class C felony: (5) DerINITIONS. In this section:

(a) Has sexual contact or sexual intercourse with another per (abm) “Client” means an individual who receives direct care
sonwithout consenbf that person by use or threat of force of viogr treatment services from an entity

lence. _ ) (acm) “Correctional institution” means jail or correctional

(b) Has sexuatontact or sexual intercourse with another pefacility, as defined in £61.01(12m) a juvenile correctional faeil
sonwithout consent of that person and causes injlimgss,dis- ity as defined in 938.02 (10p)or a juvenile detention facility
easeor impairment ofa sexual or reproductivegan, or mental s defined in 938.02 (10r)

anguishrequiring psychiatric care for the victim. - (ad) “Correctional stff member” means an individual who
(c) Has sexual contact or sexual intercourse with a person Wiirks at a correctional institution, including a volunteer

suffers from a mental illness or deficiengjichrenders that per (ag) “Inpatient facility” has the meaning designated iis01
sontemporarilyor permanently incapable of appraising the peho)_

son’sconduct, and the defendant knows of such condition. o . R
(ai) “Intoxicant” means any alcohol beverage, controlled sub

(cm) Has sexual contact or sexual intercourse with a persga,ce controlled substance analog, or other diugny combina
whois under the influence of an intoxicant to a degree which ref | thereof '

dersthat person incapable of giving consent if the defendant has K) “Nonclient resident” individual wh ide
actualknowledge thathe person is incapable of giving consent (k) 8”0 1en _(rie5| ent”means an indivi lF'a Wfohre5| ES,
andthe defendant has tipairpose to have sexual contact or sexulj Expected to reside, at an entitho is not a client of the entity

intercoursewith the person while the person is incapable of givirﬁ‘d"‘.’hO has, or is expected to have, regudéect contact with
consent. eclients of the entity

(d) Has sexual contact or sexual intercourse with a person whd@™) “Patient” means any person who does any ofdfiew-
the defendant knows is unconscious. Ing: _ N
(f) Is aided or abetted by one more other persons and has 1. Receives care or treatment from a facility or program under

sexualcontact or sexual intercourse with another person withoy240-295 (2) (B)c), (h) or (k), f.f om an emp'oyee ofa faCi”‘?r
the consent of that person. programor from a person providing servicesder contract with

. afacility or program.
(g9) Is an employee of a facility or program unde®40.295 . -
(2) (b), (c), (h) or (k) and has sexual contact or sexual intercoursg, 2: ArTives at a facility oprogram under £40.295 (2) (b)c),

; : : ; " k) for the purpose of receiving care togatment from a
with a person who is a patient or resident of the facility or prograffl) " (
(h) Has sexual contact or sexual intercourse with an individ gility or program under §:40.295 (2) (B)(c), (h) or (k), from

v_vho is confined in a co_rrectional institution if the actor is a ce_rr_e%h)%r;}pkl)oxgerefrg?;agglgo(:‘rpﬁg)\%?r:g gg?ﬁ?gf 'szr?dseggo(r?m
tlonal_ staf member This paragraph does not apply if the 'nd*v'dafacility’or program under €40.295 (2) (b)(c), (h) or (K).
ual with whom theactor has sexual contact or sexual intercourse (ar) “Resident” means any person who rlesi des faciity

is subject to prosecutiofor the sexual contact or sexual Imerunders.940.295 ) (B)(©), (h) or (K).

courseunder this section. . A .
(i) Has sexual contact or sexual intercourse with an individual (?) “Sexual contact” means any of the following:

who is on probation, parole, or extended supervision if the actor 1. Any of the followingtypes of intentional touching, whether
is a probationparme‘ or extended supervision agent who Sup@rector through C|0th|ng, if tha.t intentional touchlng is either for
visesthe individual, either directly or through a subordinate, in hi§€ purposeof sexually degrading; or for the purpose of sexually
or her capacity as a probation, parole, or extended supervisitiniliatingthe complainant or sexually arousing or gratifying the
agentor who hasnfluenced or has attempted to influence anoth&gefendantor if the touching contains the elements of actual or
probation parole, or extended supervision agestipervision of attemptecbattery under £40.19 (1)

the individual. This paragraph does not apply if the individual a. Intentional touching by the defendantugyon the defen
with whomthe actor has sexual contact or sexual intercoursedsnt’sinstruction, byanother person, by the use of any body part
subjectto prosecution for the sexual contact or sexutarcourse or object, of the complainastintimate parts.

underthis section. b. Intentional touching bthe complainant, by the use of any

() Is a licensee, employee, or nonclient resident of an gntibpdy part or object, of the defendanthtimate parts oif done
asdefined in s48.685 (1) (bpr50.065 (1) (c)and has sexual con uponthe defendard’ instructions, the intimate parts of another
tactor sexual intercourse with a client of the entity person.

(3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter 2. Intentional penile ejaculation of ejaculate or intentional
coursewith a person without the consent of that person is guilgmissionof urine or fecedy the defendant pupon the defen
of a Class G felony Whoever has sexual contact in the manneiant’s instruction, by another person upon any part of the body
describedn sub.(5) (b) 2.or 3. with a person without the consentclothed or unclothed of the complainant if that ejaculation or
of that person is guilty of a Class G felony emissionis either for the purpose of sexually degrading or sexu
(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in ally humiliating the complainant dor the purpose of sexually
sub. (3), whoever has sexual contamith a person without the arousingor gratifying the defendant.
consenif that person is guilty of a Class A misdemeanor 3. For thepurpose of sexually degrading or humiliating the
(4) CoNSENT. “Consent”, as useld this section, means wordscomplainantor sexually arousing or gratifying theefendant,
or overt actions by a person who is competent to give informésientionallycausing the complainant to ejaculate or emit urine or
conseniindicating a freely given agreementttave sexual inter feceson any part of the defendasmtbody whether clothed or
courseor sexual contact. Consestnot an issue in alleged viela Unclothed.
tionsof sub.(2) (c), (cm), (d), (9), (h), and(i). The following per (c) “Sexual intercourse” includes the meaning assigmetir
sonsare presumed incapableaifnsent but the presumption mays. 939.22 (36)as well asunnilingus, fellatio or anal intercourse
be rebutted by competent evidence, subject to the provisions dfetweenpersons or any other intrusion, however slight, of any
972.11(2): part of a persors bodyor of any object into the genital or anal
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openingeither bythe defendant or upon the defendaitstrue " EXpertEjGSft_imony is n%t requirﬁd in every c%sle to estal;iisfexiﬁtence gf a megtal
; [ ; ; illnessor deficiency rendering the victim unable to appraiseor her conduct under
tion. The emission of semen Is not requlred.. . _ sub.(2) (c). State WPerkins2004 WI App 213277 Wis. 2d 243689 N.W2d 684
(d) “State treatment facility” has the meaning designated inG8-3296 ) o
51.0 1(15) Thestatutory scheme of the sexual assault law does not require proof of stimulation
’ g of the clitoris or vulva for finding cunnilingus under sub. (5) (c). The notion of stimu
(6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall lation of thevictim offends the principles underpinning the sexual assault Stete
i i i i v. Harvey 2006 WI App 26289 Ws. 2d 222710 N.W2d 482 05-0103
not be presumed to be |nc_apable of wolatlmg section because Sub. (2) (h) does not extend talzerif's deputywho was assigned to work as a
of marriage to the complainant. bailiff in the county courthouse. Statderrell, 2006 WI App 166295 Ws. 2d 619
(7) DEaTHOFvICTIM. This section applies whether a victim IS?Z%mévs\lézc%c?nZZr?ni%tﬁggs sexual contact or sexual intercourse with a victim already
dea_ldor alive at the time of the sexual contacsexual intercourse. deadat the time of the sexual activity when the accused did not cause the death of the
History: 1975 c. 184421, 1977 c. 1731979 c. 2425,175,221,1981 c. 89308  victim. State vGrunke, 2008 WI 827311 Wis. 2d 439752 N.W2d 769 06-2744
309 310,311;1985 a. 1341987 a. 245332, 352, 1987 a. 403s.235 236,256, 1993 Theplain language of sub. (3) requires the state to prove beyond a reasonable doubt
a.445 1995 a. 691997 a. 2202001 a. 1092003 a. 512005 a. 273344, 388,435  thatthe defendants attempted to haesual intercourse with the victim without the
436, victim’s words or overt actions indicating a freely given agreement to have sexual
Legislative Council Note, 1981:Presently [in sub. (5) (a)] the definition of intercourse.The state does not have to prove that the victim withheld consent. State
“sexualintercourse” in the sexual assault statute includes any intrusion of any paiGrunke,2008 WI 82 311 Wis. 2d 439752 N.W2d 769 06-2744
of a persors body or of any object into the genital or anal opening of another personOnewho has sexual contact or intercourse with a dead person cannotdeichar
This proposal clarifies that the intrusion of the body part or object may be causedalith 1st- or 2nd-degree sexual assddtause the facts cannot correspond with the
thedirect act of the éénder (defendant) or may occur agsult of an act by the vic  elementof those two chages. Howeverthepossibility that the facts of a particular
tim which is done in compliance with instructions of thiendler (defendant). [Bill casewill not come within the elements necessary to establish every crime listed in the

630-9] statutedoes not mean the statute is absurd, but rétthethe evidence necessary for
Failure to resist is not consamdersub. (4). State.\Clark,87 Ws. 2d 804275  all potential crimes under this section does not exist in all cases. .Statgke 2008
N.W.2d 715(1979). WI 82, 311 Wis. 2d 439752 N.W2d 769 06-2744

Injury by conduct regardless of life is not a lesser—included crime of first-degreeSub.(7) does not limit sub. (3) to only thosiecumstances in which the perpetrator
sexualassault. Hagenkord State94 Ws. 2d25Q 287 N.W2d 834(Ct. App. 1979).  Kills and has sexual intercourse witie victim in a series of events. Stat&wnke,

Separatects of sexual intercourse, eacHadint in kind from the others and-dif 2008WI 82, 311 Ws. 2d 439752 N.W2d 769 06-2744

ferently defined in the statutes, constitute separategelable dienses. State. Convictionon 2 countwf rape, for acts occurring 25 minutes apart in the same
Eisch,96 Wis. 2d 25291 N.W2d 800(1980). Sealso State \Ziegler 2012 Wi 73 location,did not violate double jeopardHarrell v Israel, 478 F Supp. 7531979).
Wis. 2d __ 816 N.W2d 238 10-2514 A conviction for attempted 1st—-degree sexual assault based on circumstantial

"~ Thetrial court did noerr in denying the accussdhotions to compel psychiatric dencedid not deny due process. Upshawewell,478 F Supp. 12641979).
examinatiorof the victim and fodiscovery of the victing past addresses. State v
Lederey 99 Wis. 2d 430299 N.W2d 457(Ct. App. 1980). 1:940.23 Reckless injury. (1) FIRST-DEGREE RECKLESS
The verdict was unanimous &rape case even though the jury was not require R
to specify whether the sexual assault was vaginal or oral. Staiewgro113 Ws. ~ INJURY. (@) Whoever recklesslgauses great bodily harm to
2d 582 335 N.W2d 583(1983). anothethuman being under circumstances which show utter dis
A jury instruction that touchinthe “vaginal area” constituted sexual contact wa: ife i i
correct. State vMorse,126 Ws. 2d 1 374 N.W2d 388(Ct. App. 1985). ?egardfor human life is gunty of a Class D fe_lo'ny
“Unconscious”as used in sub. (2))) is a loss of awareness that may be caused by (b) Whoe\_/er recklessly causes great boc_“ly harm mm_
sleep. State vCurtis, 144 Ws. 2d 691424 N.w2d 719(Ct. App. 1988). child under circumstances that show utter disregard for the life of
The probability of exclusion and paternity are generally admissible in a sexupat unborn child, the woman who is pregnavith that unborn
assauliaction in which the assault allegedly resulted in the loift child, but the hild heri il faCl D fel
probability of paternity is not generally admissible. HLA and red blood cell teghild or another is guilty of a Class elony

resultsshowing the paternity indeand probability of exclusion were admissible sta (2) SECOND-DEGREERECKLESSINJURY. (a) Whoever recklessly

tistics. State vHartman145 Wis. 2d 1 426 N.W2d 320(1988). . . . .
Attemptedfourth—degree sexual assault is not aerefe under \gconsin law causesgreat bOd"y harm to another human be'ng IS gu”ty of a

Statev. Cvorovic,158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990). ClassF felony

The“use or threaof force or violence” under sub. (2) (a) does not require that the i 1o
force be directed toward compelling the victsrsubmission, but includes forcible (b) Whoever recklessly causes great bodily harm m

contactor the force used as the means of making contact. SBtmes 165 Ws. child is guilty of a Class F felony

2d 27 477 N.w2d 265(1991). History: 1987 a. 3991997 a. 2952001 a. 109

A dog may be a dangerous weapon under sub. (1) (b). S8irks,168 Ws. 2d Judicial Council Note, 1988:Sub. (1) is analogous to the priofesfse of injury
245,483 N.W2d 286(Ct. App. 1992). by conduct regardless of life. ) o o

Convictionsunder both subs. (1) (d) and (2) ¢yl not violate double jeopardy Sub.(2) is new 1t creates the crime of injury by criminal recklessness. See s.
Statev. Saucedal68 Ws. 2d 486485 N.W2d 1(1992). 939.24.[Bill 191-S]

A defendant lack of intent to maka victim believe that he was armed was irrele  First-degregeckless injurys. 940.23 (1), is not a lesser includdese of aggra
vantin finding a violation of sub. (1) (b); if the victismbelief that the defendant was vatedbattery State vEastman185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994).
armed was reasonable, that is enoustate vHubanks173 Ws. 2d 1496 N.W2d Sub.(1) (a) cannot be applieabainst a mother for actions taken against a fetus
96 (Ct. App. 1992). Y_vh!leé)regnant ?\S thebappllciablg ci)efl(ril)tl?k?) (()jf human bel?gbunder s. 93:3;{2;27(51(62))5

Sub.(2) (d) is not unconstitutionally vague. Expert evidence regardingisised  lImited to one who is born aliveSub. does not apply because s. 939.
solelyon a hypothetical situation simildiutnot identical, to the facts of the case waglR) excludes actions by a pregnant woman fimapplication. State Deborah J.Z.
inadmissible. State yPittman,L74 Ws. 2d 255496 N.W2d 74(1993). 228:{2;5 dizs?'e‘geasrgE;grm.L\{\rfgnﬁg(gthgpg sﬁ?);gag)r?gf_ltzhz% element and need not
v gglr:r\]/(l)crzlgyguvrcgerzgo;gg gg? ),\l(a\l,)vggag?(gl{j Rgtpwi)lgagtg)double jeopardyate be proven subjectivelylt can be proven by evidence relating to the defersisizite

. ; . - f mind or by evidence of heightened risk or obvipatentially lethal dangeHow
Greatbodily harm” is a distinct elemeatder sub. (1) (&) and need not be Causeaver proven, utter disregard is measured objectively on the bagigbé reasonable

by the sexual act. StateSchambowl76 Ws. 2d 286 N.W.2d (Ct. App. 1993).  hersonwould have known. StateJdenser000 W 84236 W, 2d 521613 N.W2d
Intentis not an element of sub. (2) (a); lack of an intent element does not renden, 98-3175
this provision constitutionally invalid. State Neumann179 Ws. 2d 687 508 Utter disregard requires more tharnigh degree of negligence or recklessness. T
N.W.2d 54 (Ct. App. 1993). evinceutter disregard, the mind must not only disregard the safety of another but be
A previous use of force, and the victBmesulting fearwas an appropriate basis devoidof regard for the life of anotheA person acting with utter disregard must-pos
for finding that a threat of force existed under sub. (2) (a). St&jeeesel91Wis.  sessa state of mind that has no regard for the moral or social duties of a human being.
2d 205 528 N.W2d 63(Ct. App. 1995). Statev. Miller, 2009 WI App 11, 320 Ws. 2d 724772 N.w2d 188 07-1052
Violation of any of the provisions of this section does not immunize the defendanin evaluating whether theressificient proof of utter disregard for human life, fac
from violating the same or another provision in the course of sexual misconduct. Ttorsto be considered include the type of act, its nature, whyehgetrator acted as
actsof vaginal intercourse are $igfently different in fact to justify separate cges  he/shedid, the extent of the victim'injuries, and the degree of fotbat was required
undersub. (1) (d). State Kruzycki, 192 Ws. 2d 509531 N.W2d 429(Ct. App.  to cause those injuries. Also considered are the type of victim and the siagey

1995). vulnerability, fragility, and relationship to the perpetratas well as whether the total
Sub.(2) (c) is not unconstitutionally vague. Stat&mith,215 Ws. 2d 84572 ity of the circumstances showed any regard for the viglife. Statev. Miller, 2009
N.W.2d 496 (Ct. App. 1997)96-2961 WI App 111, 320 Wis. 2d 724772 N.W2d 188 07-1052

Fora guilty plea to a sexual assault gfeato be knowingly made, a defendant need Pointinga loaded gun at another is not conduct evincing utter disréfgaid
not be informed of the potentiaf being required to register as a convicted segtherwisedefensible, even if it is not privileged. When conduct was to protect the
offenderunder s. 301.46r that failure to register could result in imprisonment, as thdefendantind his friends, although not found to be self defense, the coniheziris
commitmentis a collateral, not direct, consequence of the plea. Statdlig, 2000  sistentwith conduct evincing utter disregard. Stat#iller, 2009 WI App 11, 320
WI 6, 232 Wis. 2d 561605 N.W2d 199 98-2196 Wis. 2d 724 772 N.w2d 188 07-1052

Sub.(2) (g) was not applicable to an employee of a fedekdidépital as it is not Jensen does not create a rule assigning less weight to a defendtiat-the—fact
afacility under s. 940.295 (2). The definitiohinpatient care facility in s. 940.295 conduct. When evaluating whether a defendswstnduct reflects utter disregard for
incorporates. 51.35 (1), which requires that all of the specifically enumerated faciiumanlife, the fact—finder should examine the totality of the circumstances sur
tiesbe places licensed or approved by DHFS. Afhdspital is subject to federal regu roundingthe crime, considering all relevant conduct before, duringatieda crime,
lation but is not licensed or regulated by the state. St&ewers2004 WI App 156  giving each the weight it deems appropriate under the circumstances.. Btatesy
276 Wis. 2d 107687 N.W2d 5Q 03-1514 2011WI 32,333 Wis. 2d 87797 N.W2d 43Q 09-0956
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11 Updated 11-12Wis. Stats. Database CRIMES — LIFE AND BODILY SECURITY 940.285

940.235 Strangulation and suffocation. (1) Whoever 343.30(1q)and343.3050r under s350.11 (3) (a) 2.and3. Sub
intentionallyimpedes the normal breathing or circulatiomlobd  section(1) (a), (am), (b), (bm), (c), (cm), (d), and(e) each require
by applying pressure on the throat or neck oblmgking the nose proof of a fact for conviction which the others do not require.
or mouth of another person is guilty of a Class H felony (2) (@) The defendant has a defense ifoheshe proves by a
(2) Whoeverviolates sub(1) is guilty of a Class G felony if preponderance of thevidence that the great bodily harm would
theactor has a previous conviction under this section or a previdas/eoccurred even if he or she had been exercising due care and
convictionfor a violent crime, as defined in%39.632 (1) (e) 1. heor she had not been under the influence of an intoxicant, did not
History: 2007 a. 127 havea detectable amount efrestricted controlled substance in
his or her blood, or did not have an alcohmncentration
940.24 Injury by negligent handling of dangerous describedunder sub(1) (b), (bm), (d) or (e).
weapon, explosives or fire. (1) Except as provided in sub. () |n any action under this section that is based on the defend
(3), whoever causes bodily harto another by the negligent ant allegedly having a detectable amountoéthamphetamine,
operationor handling of a dangerous weapon, explosives or figamma-hydroxybutyriacid,or delta-9-tetrahydrocannabinol in
is guilty of a Class I felony his or her blood, the defendant haslefense if he or she proves
(2) Whoevercauses bodily harm to an unborn childthg by a preponderance of the evidence th#atime of the incident
negligentoperationor handling of a dangerous weapon, exploor occurrence he or she hadvalid prescription for methamphet

sivesor fire is guilty of a Class | felony amineor oneof its metabolic precursors, gamma-hydroxybutyric
(3) Subsectiorf1) does not apply to a health care provider acicid, or delta-9-tetrahydrocannabinol.
ing within the scope of his or her practice or employment. (3) An officer who makes an arrest for a violation of this-sec
History: 1977 c. 1731987 a. 3991997 a. 2952001 a. 1092011 a. 2 tion shall make a report as required undez333 (4t) 30.686

Judicial Council Note, 1988:The definition of the dénse is broadened to include 346.6350r 350.106

highly negligent handling of fire, explosives and dangerous weapons other than g . )
firearm, airgun, knife or bow and arro@ee s. 939.22 (10). The culpable mental stat Ristory: 1077 c. 193272 1981 c. 20184 1983 a. 4591985 a. 3311987 a. 399

i arimi ; f f989a 105275 359 1991 a. 2771993 a. 317428, 478 1995 a. 425436, 1997
is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] Py q - " o
Dogsmust be intended to lveeapons before their handling can result in aviolatiorg' 237,295,1999 a. 32109, 186 2001 a. 16109 2003 a. 3097, 2005a. 2532009
of this section. That a dog bites does not render the daggerousveapon. Despite . L )
evidenceof positive steps to restrain the dog, when those measures are inadequadti? TE: For legislative intent seechapter 20, laws of 1981section2051 (13)
criminal negligence may be found. Physical proximitnés necessary for a defen = Thedouble jeopardy clause was not violatedalghage under sub. (1) (c) [now
dants activity to constitute handling. StateBodoh,226 Ws. 2d 718595 N.w2d  sub.(1m)] of violations of subs. (1) (a) and (b). StatBehacheff 114 Ws. 2d 402
330(1999),97-0495 338N.W.2d 466(1983).
Thetrial court did not err in refusing to adneikpert testimony indicating that the
. \ . . victims would not have stdred the same injury had they been wearing seat belts; the
940.25 Injury by intoxicated use of a vehicle. (1) Any eyidence not relevant to a defense under @b State vTurk, 154 Ws. 2d 204453
personwho does any dhe following is guilty of a Class F felony: N.V¥i2d#63(199(2. b.(1) (am) h | A . A bevond
: : eoffense under sub. (1) (am) has 2 elements that must be proved beyond a rea
(a) Causes great bodily harm to another human being by gabledoubt: 1) the defendant operated a vehicle with a detectable amount of a
operationof a vehicle while under the influence of an |ntoxIcantestrictedhcortrolled ?jubstange zﬂ th or her Elood; and 2g thc—f defeﬂdm?!fr?tion J
. . e vehicle caused great bodily harm to the victim. The elements of the crime do
(am_) Causes great de”y harm to another human being by ﬂ'g&provide the state with any presumptions that relieves the state of its boarden
operationof a vehicle while the person has a detectable amountstblistthe two elements beyond a reasonable doubt nor did the legislanaet
arestricted controlled substance in his or her blood ment,without requiring a causal link between drug use and the injury as an element
K o of the crime, in some way exceeds its author8iate vGardner2006 WI App 92
(b) Causes great bodily harm to another human being by teewis. 2d 682715 N.w2d 720 05-1372
operationof a vehiclewhile the person has a prohibited alcoho| Theafirmative defense undasub. (2) (a) does not shift to the defendant the burden
. defined i to prove that he or sheiisnocent. It requires the defendant to prove that despite the
concentrationas defined in $340.01 (46m) fact that the state has satisfied the elements of fieess, the defendant cannot be
i i legally responsible under the statute. Stat8ardner2006 WI App 92292
(brrt1_) Cafluses great t_)o|d|ly tgarm tr?_ ellnotr;ﬁr r;uman b(;:]lng by ffje!les e e s
operationot a com_merua maotor venhicle while berson as an “Materially impaired” as used in the definition of “undke influence of an intoxi
alcoholconcentration of 0.04 or more but less than 0.08. cant”in s. 939.22 (42) does not have a technical or peculiar meaning lavthe

; f yondthe time—tested explanations in standard jasgructions. Therefore, the cir
(C) Causes great bOdlly harm to an unborn child by the Opegﬁit courts response to the jury question to give all words not otherwise defined their

tion of a vehicle while under the influence of an intoxicant. ordinarymeaning was not erratomported withs. 990.01, and did not constitute an

(cm) Causes great bodily harm to an unborn child by the opeﬁﬁﬁ,’_‘fﬁé‘?gggﬂié‘%ggdiscretio”' StateHubbard 2008 W1 92313 Ws. 2d 1752

tion of a vehicle while the person hasletectable amount of a

restrictedcontrolled substance in his or her blood. 940.285 Abuse of individuals at risk. (1) DEFINITIONS. In
(d) Causes great bodily harm towamborn child by the opera this section:

tion of a vehicle while the person has a prohibited alcohol con (ag) “Abuse” means any of the following:

centrationas defined in $340.01 (46m) _ 1. Physical abuse, as defined i#6.90 (1) (fg)
(e) Causes great bodily harm to an unborn child by the epera 2 Emotional abuse, as defined i®6.90 (1) (cm)
tion of a commercial motor vehicle while the per$as an alco 3. Sexual abuse, as defined i#6.90 (1) (gd)

hol concentration of 0.04 or more but less than 0.08.

(1d) A personwho violates sub(1) is subject to the require
mentsand procedures for installation of an ignition interlocﬁ6
deviceunder s343.301 :

(Im) (a) A person may be ctged with and a prosecutor may
proceeduponan information based upon a violation of any €o
binationof sub.(1) (a) (am), or (b); any combination of sulfl)

4. Treatment without consent, as defined iA&90 (1) (h)

5. Unreasonable confinement or restraint, as defined in s.
90(2) (i).

6. Deprivation ofa basic need for food, shelt@lothing, or
ersonal or health care, including deprivation resulting from the
ailure to provide or arrange for a basic need Ipeeson who has
(a), (am), or (bm); any combination of sulgl) (c), (cm), or (d); or assumedesponsibility for meeting the need voluntarily or by-con

any combination of sul(1) (c), (cm), or(e) for acts arising out of tract, agreement, or court order . . )
the same incident or occurrence. (am) “Adult at risk” has the meaning given irb§.01 (1e)

(b) If a person is chged in an information with any of the (dc) “Elder adult at risk” has the meaning given id&.90 (1)
combinationof crimes referred to in pdg), the crimes shall be (br). o ) )
joinedunder s971.12 If the person is found guiltyf more than ~ (dg) “Individual at risk” means an elder adult at restan adult
oneof the crimes sohaged for acts arising out of the same inciat risk.
dentor occurrence, there shall be a single convictiopfmposes (dm) “Recklessly” means conduct that creates a situation of
of sentencing and for purposes of counting convictions undetunreasonablésk of harm and demonstrates a conscious disregard
23.33(13) (b) 2.and3., under s30.80 (6) (a) 2or 3., under ss. for the safety of the vulnerable adult.
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940.285 CRIMES — LIFE AND BODILY SECURITY Updated 11-12Wis. Stats. Database 12

(1m) ExcepTioN. Nothing in this section may be construed to (cr) “Elder adult at risk” has the meaning given id6.90 (1)
meanthat an individual at risks abused solely because he or shigr).

consistentlyrelies upon treatment by spiritual means through (d) “Foster home” has the meaning given id&02 (6)
prayerfor healing, in lieu of medical care, in accordance with his (e) “Great bodily harm” has the meaning given i939.22
or her religious tradition. (14).

(2) ABuUSE;PENALTIES. (&) Any person, other than a person in
chage of or employed in a facility under®10.29or in a facility
or program under €£40.295 (2) who does any of the following
may be penalized under péb):

1. Intentionally subjects an individual at risk to abuse.
2. Recklessly subjects an individual at risk to abuse. atrisk

3. Negligently subjec.ts an individual at risk to abqse. (i) “Inpatient health cartacility” has the meaning given in s.
(b) 1g. Any person violating paia) 1.or 2. under circum 50.135(1).
stanceshat cause death is guilty of a Cl&sgelony Any person (k) “Neglect’ has the meaning given in46.90 (1) (f)
ty .

violating par (a) 3.under circumstances that cause death is guil B . Y o
of a Class D felony (km) “Negligence” means an act, omission, or course of con

ductthatthe actor should realize creates a substantial and-unrea
sonablerisk of death, great bodily harm, or bodily harm to another

(f) “Group home” has the meaning given i48.02 (7)

(g) “Home health agency” has the meaning given 5019
1) (@)

(h) “Hospice” has the meaning given irb§.90 (1)

(hr) “Individual at risk” means an elder adult at risk oraalult

1m. Any person violating pafa) under circumstances that
causegreat bodily harm is guilty of a Class F felony person

1r. Any person violating pa¢a) 1.under circumstances that Do arag P
arelikely tg (E)ause great bogil?/ rfazm is guilty oCtass G felony L) Patle_nt means any person who d_qes any of the following:
Any person violating pafa) 2.or 3. under circumstances that are bl' Receives carelor tfeatmml.a facility or program under
likely to cause great bodily harm is guilty of a Class | felony SuP-(2), from an employee of a facility or program or from & per

2. Any person violating pata) 1.under circumstances thatsonprowdlng services under contract with a facility or program.

causebodily harm is guilty of a Class H felampny persorviolat- 2. ]:Arrive_s at a facility oprogram l;nder sufl()Z)l_for the pur
ing par (a) 1.under circumstances that are likely to cause bodiﬁgzzfsurg%g;\”frr‘gn?aarﬁ eor; trlgaggeor;targ;“? gf' '% ?;J%rggrram
harmis guilty of a Class | felony &), ploy y Or prog

o . sub.(2), or from a person providing services under contract with
4. Any person violating pafa) 2. or 3. under circumstances "
. : . ; afacility or program under sul2).
thatcause or are likely tcause bodily harm is guilty of a Class A a Y L
(0) “Recklessly” means conduct that creates a situation of

misdemeanor. )
5. Any person violating pafa) 1, 2. or 3. under circum un_reasc_)nablelsk of death or harm to ar}d demons_trates & con
: yp gp v e . sciousdisregard for the safety of the patient or resident.

stanceshot causing and not likely to cause bodily harm is guilt . : ; .
of a Class B misdgmeamor y y guilty (p) “Resident” means any person who resides in a facility
History: 1985 a. 3061993 a. 4451997 a. 1802001 a. 1092005 a. 26438y~ UNdersub.(2). N S
2007a. 45 (r) “State treatment facilityhas the meaning given inslL.01
(15).

940.29 Abuse of residents of penal facilities. ~ Any per () “Treatment facility” hashe meaning given in §1.01 (19)
sonin chage of or employed in a penal or correctional institution (2) AppLICABILITY. This section applies to any of the followin
or other place of confinement who abuses, neglects or ill-treats“? 7= ' tion app y 9
anyperson confined in or a resident of any such institution or plag&€SO! 1actliies or programs.

or who knowingly permits another person to do so is guilty of a (2) An adult day care center

Classl felony. (b) An adult family home.

History: 1975 c. 19,1975 c. 413.18,1977 ¢. 1731979 ¢. 1241981 c. 201987 (c) A community-based residential facility
a.161ss.12, 13 1987 a. 3321993 a. 4452001 a. 109 (d) A foster home

940.291 Law enforcement officer; failure to render aid. (e) A group home.
(1) Any peace dicer, while acting in the course of employment (f) A home health agency
or under the authority of employment, who intentionally fails to (g) A hospice.
renderor make arrangementsr any necessary first aid for any (h) An inpatient health care facility
person in his or her actual custody is guilty of a Class A misde .
meanor if bodily harm resulfsom the failure. This subsection () A programunder £1.42 (2)
applieswhether the custody is lawful or unlawand whether the () The Wsconsin Educational Services Program for the Deaf
custodyis actual or constructive. A violation for intentionallyandHard of Hearing under $15.52and the Visconsin Center for
failing to render first aid under thiibsection applies only to first the Blind and \isually Impaired under 415.525
aid which the dficer has the knowledge and ability to render (k) A state treatment facility
(2) Any peace dfcer who knowingly permits another person (L) A treatment facility
to violate sub(1), while acting in the course of employment or (m) A residential care center for children and yooplerated
underthe authority of employment, is guilty of a Classrdsde by a child welfare agency licensed undet&60or an institution
meanor. operateddy a public agency fahe care of neglected, dependent,
History: 1983 a. 27 or delinquent children.
(n) Any otherhealth facility or care-related facility or home,

940.295 Abuse and neglect of patients and  residents. whetherpublicly or privately owned.

(1) DeriniTons, I this section: (3) ABUSEAND NEGLECT;PENALTIES. (&) Any person in chge
(ad) :Abuse" has fhe meaning given ir8.90 (1) (a) of or employed irany facility or program under su2) who does
(ag) “Adult at risk” has the meaning given ir68.01 (1e)  any of the following, or who knowingly permits another person to
(am) “Adult family home” has the meaning given ir6€.01  do so, may be penalized under fa):
(2). 1. Intentionally abuses dntentionally neglects a patient or
(b) “Bodily harm” has the meaning given ind€.90 (1) (aj) resident.
(c) “Community—-based residential facility” has the meaning 2. Recklessly abuses or recklessly neglects a patient or resi
givenin s.50.01 (1g) dent.
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3. Except as provided in pg&am), abuses, with negligence, reasonable/alue of those services is rayiplied toward repaying
or neglects a patient or a resident. the debt or if the length and nature of the services ardefoted.

(am) Paragraplfa) 3.does not apply to a health ca®vider (c) “Services"means activities performed by one individual at
actingin the scopef his or her practice or employment who eomthe request, under the supervision, or for the benefgrafther
mits an act or omission of mere ifiefency, unsatisfactorgon  person.

duct, or failure in good performance as the result of inabifise  (d) “Trafficking” means recruiting, enticing, harboring, trans
pacity, inadvertencyordinary negligence, or good faith error inporting, providing, or obtaining, or attempting to recruit, entice,
judgmentor discretion. harbor,transportprovide, or obtain, an individual without con

(b) 1g. Any person violating pafa) 1.or 2. under circurn  sentof the individual.
stanceghat cause death to an individual at risk is guilty of a Class (2) (a) Except as provideih s.948.051 whoever knowingly

C felony. Any person violatingpar (a) 3.under circumstances engagesn trafiicking is guilty of a Class D felony if all of the fol
thatcause death to an individual at risk is guilty of a Class D febwing apply:

ony. o ) 1. One of the following applies:
1m. Any person violating pata) under circumstances that 5 The traficking is for the purposes of labor or services.
causegreat bodily harm to an individuat risk is guilty of a Class . The traficking is for the purposes of a commercial sex act.

E felony. L2 )
1r. Except as provided in suliin,, anyperson violating par - The t_raﬁckmg IS do_ne by any of the-followmg._ L.
(a) 1. under circumstances that cagseat bodily harm is guilty . Causing or threatening to cause bodily harm tarzatiyid-
of a Class F felonyAny person violating paga) 1.under circum  Ual.
stancesghat are likely to cause great bodily harm is guilty of a b. Causing or threatening to cause financial harm to any indi
ClassG felony vidual.
2. Any person violating pafa) 1.under circumstances that €. Restraining or threatening to restrain any individual.
causebodily harm is guilty of a Class H felanyny persorviolat- d. Molating or threatening to violate a law
ing par (a) 1.under circumstances that are likely to cause bodily e, pestroying, concealing, removing, confiscating, or-pos
harmis guilty of a Class | felony sessingpr threatening to destrpgonceal, remove, confiscate, or
3. Except as provided in sulbin,, anyperson violating par possessany actual opurported passport or any other actual or
(@) 2. or 3. under circumstances that cause ghemtily harm is purportedofficial identification document of any individual.
guilty of a Class H felony Any person violating pafa) 2. or 3. f. Extortion.
unﬁitercifrcucr;}stanlc?si that are likely to cause great bodily harm is g. Fraud or deception.
guilty ot a L1ass | felony h. Debt bondage.

4. Any person violating pafa) 2. or 3. under circumstances . . s -
thatcause or are likely toause bodily harm is guilty of a Class rolllé q gj’t;‘st{glrll'gg any individuat access to an addictive eon

misdemeanor. ) - Lo
5. Any person violating pafa) 1, 2. or 3. under circum j. Using any scheme or pattern to cause an individual to

stancesot causing and not likely to cause bodily harm is guil elievethat any individual would stér bodily harm, financial

of a Class B misdemeanor arm, restraint, or other harm.
History: 1993 a. 4451995 a. 2251997 a. 1801999 a. 92001 a. 5759, 109, (b) Whoever benefits in any manner from a violation of(par

2005a. 264388, 2007 a. 452011 a. 2 is guilty of a Class D felony if the person knows that the benefits
Evidencethat residentsufered weight loss and bedsores wafigght to support i i

the conviction of a nursing home administrator &ause of residents. StateSere comefrom an act descn,bed In p@ﬂ)

bin, 119 Wis. 2d 837350 N.W2d 65(1984). (3) Any person who incurs an injury deathas a result of a

pection 50135 (1), as incorporated in sub. ({‘)ﬂ()i), requires that all of he speaffolation of sub.(2) may bring a civil action against the person
cally enumerated facilities must be places licensexpproved by : 0s . -9 o
pital is subject to federal regulation but is not licensekgulated by the state and WhO committedthe violation. In addition to actual damages, the

thusnot within the definition ofnpatient health care facilityState vPowers2004  court may award punitive damages ttee injured partynot to

WI App 156 276 Ws. 2d 107687 N.W2d 50 03-1514 , _ exceedtreble the amount of actual damages incurred, and reason
SeekingJustice in Deatk’ Waiting Room: Barriers to Eéctively Prosecuting ableattorney fees
Crimein Long-term Care Facilities. HanrahanisW.aw Aug. 2004. y .

. : _ ; History: 2007 a. 16.
A Response: Issues tting Long-term Care. Purtell. isVLaw Oct. 2004. Halting ModernSlaveryin the Midwest: The Potential ofig¢onsin Act 16 to

. . . . Improvethe State and Federal Response to Humafiidking. Ozalp. 2009 WLR
940.30 False imprisonment. Whoever intentionally con 1381_ P 9 P

fines or restrains another without the persoronsent and with

knowledgethat he or she has no lawful authority to do sguity = 940.305 Taking hostages. (1) Except as provided isub.

of a Class H felony (2), whoeverby force or threat of imminent force seizes, confines
History: 1977 c. 1732001 a. 109 or restrains a person without the persoconsenand with the
Falseimprisonment is not a lessircluded ofense of the crime of kidnapping. jntentto usethe person as a hostage in order to influence a person

Geitnerv. State 59 Wis. 2d 128207 N.W2d 837 :
A victim need only take advantage of reasonable means of escape; a victim rygeeerform or not to perform some action demanded by dher

notexpose himself or herself or others to danger in attempt to essapevC.V.C. IS guilty of a Class B felony

153 Wis. 2d 145450 N.W2d 463(Ct. App. 1989). i P ; i H
Falseimprisonment, or confinement, is the intentional, unlawful, @amzbntested (2) Whoevercommits a violation spe(:|f|ed under Slﬁ]b) 1S

restraintby one person of the physical libedf/another State vBurroughs002 ~ 9ulilty of aClass C felony if, before the time of the a@mrres'[, )

WI App 18 250 Wis. 2d 180640 N.W2d 199 01-0738 eachperson who is held as a hostage is released without bodily
In the cgmt.exbf false imprispnrr]e?t, cor&sent meansdyvorg;)lr overt actions bh%lrm

person who is competent to give informed consent indicatfneely given agree S !

mentto be confined or restrained. Under the circumstances of the case, even if tdistory: 1979 c. 18,1993 a. 1942001 a. 109

jury did not believe that the victim sait, a reasonable jury could have determined The constitutionality of s. 940.305 is upheld. StatBertrand162 Ws. 2d 41,

beyonda reasonable doubt thstie did not consent to the restraint. Stateomg, 469N.W.2d 873(Ct. App. 1991).

2009WI 36, 317 Wis. 2d 92 765 N.W2d 557 07-2307
o ) ) 940.31 Kidnapping. (1) Whoever does angf the following
940.302 Human trafficking. (1) In this section: is guilty of a Class C felony:

(@) “Commercial sex act” means sexual contact for which any (a) Byforce or threat of imminent force carries another from
thing of value is given to, promised, or received, directly or-indpneplace to another without his or hesnsent and with intent to
rectly, by any person. causehim or her to be secretly confinedimmprisoned or to be car

(b) “Debt bondage’means the condition of a debtor arisingied out of this state or to be held to service against his or her will;
from the debtds pledge of services as a security for delttef or

D NT
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(b) By force or threat of imminent force seizes or confines (am) “Domesticabuse” has the meaning given i8%3.12 (1)
anotherwithout his or her consent and with intent to cause him @m).

herto be secretly confined or imprisoned obéocarried out of this  (ap) “Domestic abuse f#nse” means an act of domestimuse
stateor to be held to service against his or her will; or that constitutes a crime.

_(c) By deceit induces another to go from one place to another(c) “Labor dispute” includes any controversy concerning
with intent to cause him or her to be secretipfined or impris  terms, tenure or conditions of employment, or concerning the
onedor to be carried out of this state or to be held to service agaséociationor representation of persons in negotiating, fixing,
his or her will. maintaining,changing or seeking to arrange termsanmditions

(2) (a) Except as provided in pgb), whoever violates sub. of employment, regardless of whether the disputants stand in the
(1) with intent to cause another to transfer property in order pooximaterelation of employer and employee.
obtainthe release of the victim is guilty of a Class B felony (cb) “Memberof a family” means a spouse, parent, child; sib
(b) Whoever violates sulfl) with intent to cause another toling, or any other person who is related by bl@odidoption to
transferproperty in order to obtain the release of the victim snother.
guilty of a Class C felony if the victim is released without perma  (cd) “Member of a household” means a person who regularly
nentphysical injury prior to the time the first witness is sworn agsjdesin the household of another or who within the previdus
thetrial. monthsregularly resided in the household of anather

History: 1977 c. 1731993 a. 194486, 2001 a. 109 “p Ilv identifiable inf tion” h th .
A conviction under sub. (1) (c) does not require proof of express or imuls . (Cg_) ersonally laenunable intormation” has thé meaning
resentations State vDalton,98 Wis. 2d 725298 N.W2d 398(Ct. App. 1980). givenin s.19.62 (5)

“Service,"as used in this section includes acts done at the command of another an “ ” i i i 2 (2
clearly embraces sexual acts performed at the command of artdtervClement, ‘{CI’) Record” has the meaning given Irs.3 ( )

153 Wis. 2d 287450 N.W2d 789(Ct. App. 1989). (d) “Suffer serious emotional distress” means to feel terrified,
Parentaimmunity does not extend to an agent acting for the parent. Sgitev intimidated,threatened, harassed, or tormented.

plot, 180 Ws. 2d 383509 N.W2d 338(Ct. App. 1993). oo
Forced movementf a person from one part of a building to another satisfies thc%la(il ¥\e/r;?1e)/yermeets all of the followingriteria is guilty of a

“carriesanother from one place to another” element of sub. (1) (a). Siatgaer,
(@) The actor intentionally engages in a course of conduct

191 Wis. 2d 322528 N.W2d 85(Ct. App. 1995).
Confinements the intentional, unlawful, and uncontested restraint by one pers&n .

of the physical liberty of anotheState vBurroughs2002 WI App 18250 Ws. 2d irectedat a SpelelC person that would cause a re.aSOI’lame person
18g %4?2 )N(.l;/)\lZﬁ 190f01—0|738 § ¢ Kidnaboing if two additional el . under the same circumstances tdesuserious emotional distress

ub. allows for a lesser degree of kidnapping if two additional elements N i ;
present:1) the victim is released prior to thiest witness testimonyand 2) there is ¥ to fear bodily injury toor the death of himself or herself or a
no permanent physical injury the victim. Once there is some evidence of the mitimemberof his or her family or household.
gatingfactor of no permanent injurthe burden is on the state to prove the absence
of that factor and a court accepting a guilty plea to agelickidnapping éénse under (b) The.‘ actor knows or should knOW.that at least one Of the acts
sub.(2) (a) should ascertain a factual basis for excluding the lesser-refateseof that constitute the course of conduct will cause the specific person
undegzutg (()2) (bg- State. Ravesteijn2006 WI App 250297 Wis. 2d 663727  to sufer serious emotional distressmlace the specific person in
N.W.2d53 05-1955 reasonabldear of bodily injury to or the death of himself or-her

selfor a member of his or her family or household.

(c) The actals acts cause the specific person téesiderious
Motionaldistress or induce fear in the specific person of bodily
injury to or the death of himself or herselfa member of his or
her family or household.

(2e) Whoevermeets all of the following criteria is guilty af

940.32 Stalking. (1) In this section:

(a) “Course of conduct” means a series of 2 or more acts cg
ried out over time, however short or lotigatshow a continuity
of purpose, including any of the following:

1. Maintaining a visual or physical proximity to the victim.

2. Approaching or confronting the victim. Classl felony:
3. Appearing at the victir'workplace or contacting the vic  (3) After havingbeen convicted of sexual assault under s.
tim’s employer or coworkers. 940.225 948.02 948.025 or 948.085 or a domestic abuse
4. Appearing at the victim’home or contacting the victis" offense,the actor engages in any of the acts listed in @){a)
neighbors. 1.t010, if the act is directed at the victim of the sexual assault or
5. Entering property owned, leaseut,occupied by the vic the domestic abuse fainse.
tim. (b) The actor knows or should know that the act will cause the

6. Contacting the victim by telephone or causing the vistimspecific person to sdiér serious emotional distress or place the
telephoneor any other persos'telephone to ring repeatedly orspecificperson irreasonable fear of bodily injury to or the death
continuouslyregardless of whether a conversation ensues. of himself or herself or a member of his or her family or heuse

6m. Photographing, videotaping, audiotaping, through hold.

any other electronic means, monitoring or recordingattivities (c) The actors act causes the specific person téesiderious
of the victim. This subdivision applies regardless of where the a&motionaldistress or induces fear in the specific person of bodily
occurs. injury to or the death of himself or herself or a member of his or

7. Sending material by any means to the victinfasrthe pur ~ her family or household.
poseof obtaining information about, disseminating information (2m) Whoever violates sulf2) is guilty of a Class H felony
about,or communicating with theictim, to a member of the vic if any of the following applies:
tim's family or household or an employeoworker or friend of (a) The actor has a previous conviction for a violent crime, as
the victim. definedin s.939.632 (1) (e) 1or a previous conviction under this
8. Placing an object on or delivering an objecptoperty sectionor s.947.013 (1r)(1t), (1v), or (1x).
owned,leased, or occupied by the victim. (b) The actor has a previous conviction for a crime, the victim
9. Delivering an object to a member of thietim’s family or ~ of that crime is the victim of the present violation of @, and
householdor an employercoworker or friend of the victim or thepresent violation occurs within 7 years after the pranvic
placingan object onor delivering an object to, property ownedtion.
leasedpr occupied by such a person with the intent thadkfjiect (c) The actor intentionally gairecess or causes another per

be delivered to the victim. sonto gain access to a record in electronic format that contains
10. Causing a person to engage in any of the acts descripedsonallyidentifiable information regarding the victim in order
in subds1.t09. to facilitate the violation.
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(d) The person violates 868.31 (1)or 968.34 (1)in orderto to believe that a crime is being committed or has been committed

facilitate the violation. shall notify promptly an appropriate law enforcement agency of
(e) Thevictim is under the age of 18 years at the time of tHBe facts which form the basis for this belief.

violation. (c) 1. In this paragraph, “unlicensed private security person”
(3) Whoeverviolates sub(2) is guilty of a Class F felony if meansa private security persoas defined in s140.26 (1m) (h)

any of the following applies: who is exempt from the permit and licensure requirements of s.
(a) The act results in bodily harm to the victim or a member 6026 ) . .

thevictim’s family or household. 2. Any unlicensed privatsecurity person who has reasonable

(b) The actor has a previous conviction for a violent crime, §ioundsto believe that @rime is being committed or has been
definedin 5.939.632 (1) (€) 1or a previous conviction under thiscommittedshall notify promptly an appropriate lamforcement
sectionor 5.947.013 (1r)(1t), (1v) or(1x), the victim of that crime 29encyof the facts which form the basis for this belief.
is the victim of the present violation of su@), and thepresent  (d) A person need not comply with this subsection if any of the

violation occurs within 7 years after the prior conviction. following apply: _ _
(c) The actor uses@angerous weapon in carrying out any of 1. Compliance would place him or her in danger
theacts listed in sul{1) (a) 1.to 9. 2. Compliance would interfere with duties therson owes to

(3m) A prosecutor need not show that a victim received 8hers.
will receive treatment from a mental health professional in order 3. In the circumstances described under (@arassistance is
to prove that the victim stéred serious emotional distress undeipeingsummoned or provided by others.
sub.(2) (c)or (2e) (c) 4. In the circumstances described under fror (c), the

(4) (@) This section does not apply to conduct ikair acts crime or alleged crime has been reported to an appropriate law
thatareprotected by the persaight to freedom of speech or toenforcementigency by others.
peaceablyssemble with others under the state and U.S. censtitu (2m) If a person is subject to sB) (b)or(c), the person need
tions,including, but not limited to, any of the following: not comply with sub(2) (b) or (c) until after he or she has sum

1. Giving publicity to and obtainingr communicating infer monedor provided assistance to a victim.
mationregarding any subjeatthether by advertising, speaking or  (3) If a person renders ergency care for a victim, 895.48
patrolling any public street or any place where any person er per) applies. Any person who provides other reasonable assistance

sonsmay lawfully be. underthis section ismmune from civil liability for his or her acts
2. Assembling peaceably or omissions in providing the assistance. This immunity does not
3. Peaceful picketing or patrolling. applyif the person receives or expects to receive compensation for

L " providing the assistance.
(b) Paragrapka) does not limit the activities thatay be con ™, 010 002 2= 601 gas" 152332 1087 a. 141995 a. 461

SIderedto_serve_a legitimate purpose under th's_s?Ct'O”- . This section is not unconstitutional. For a conviction, it must be proved that an
(5) This section does not apply to conduct arising out of or agcusedelieved a crime was being committadd that a victim was exposed to

i P i bodily harm. The reporting required does not require the defendant to incriminate

connectionwith _a_labor dISPUte' . himselfor herself as the statute contains no mandate that an individual identify him

(6) Theprovisions of this statute aseverable. If any provi selfor herself. Whether a defendant fits within an exception under sub. (2) (d) is a

sionof this statute is invalid or if any application thereof is invali C?ttirof affirmative defense. State haPlante186 Ws. 2d 427521 N.W2d 448
L e C . . . App. 1994).

suchinvalidity shall not dect other provisions or applications

which can be giverefiect without the invalid provision or applica 940.41 Definitions. In s5.940.42to 940.49

tion. “ " : : .
History: 1993 a. 96496 2001 a. 1092003 a. 222327, 2005 a. 277 (1g) "Law enforcement agency” has the meaning given in s.

This section doesot violate the right to interstate travel and is not unconstiwtior’;]-65-83 (1) (b)

Elig%\;?gge o ggerbmad- StateRuesch214 Ws. 2d 548571 N.W2d 898(Ct. App. (1r) “Malice” or “maliciously” meansn intent to vex, annoy
The actofs “acts” under sub. (2) (c) are not the equivalent of the 'actoourse orinjure in any way another person or to thwart or |nterfeamn

of conduct” under sub. (2) (a). There must be proof that the setts caused fear mannerwith the orderly administration of justice.

andnot that the course of conduct caused f&iate vSveum220 Ws. 2d 396584 « P :
N.W.2d 137 (Ct. App. 1998)97-2185 (2) “Victim” means any natural person against whom any

A “previous conviction for a violent crime” is a substantive elenoéihe Class Crimeas definedn s.939.12or under the laws of the United States

H felony stalking dfense under sub. (2m) (a), not a penalty enhariceas noerror s peing or has been perpetrated or attempted in this state.
to allow the introduction of evidenc trial that the defendant had stipulated to hav

ing a previous conviction for a violent crimeor was it error to instruct the jury o (3) “Witness” means any natural person who hagn or is
makea finding on that matterState vWarbelton, 2009 WI 6 315 Wis. 2d 253759 expectedo be summoned to testify; who by reason of ha\/ing rele
N.W.2d 557, 07-0105 : : : B : :
The 7-year time restriction specified in sub. (Zb))requires that only the final vantinformation is SUbJeCt 1_:0 call or l'kEIy_ to be called as a wit
actchaged as part of eourse of conduct occur within 7 years of the previous cenvid1€Ss whether or not any action or proceeding hageibeen com
tion, and does not restrict by tintige other acts used to establish the underlying courspencedwhose declaration under oath is receigsavidence for
N o o oh Y sap, (2): Staronner2009 Wi App 143321 Ws. 20449 gy purpose; who hasrovided information concerning any crime
Althoughthe acts in this case spanreparently fewer than 15 minutes, this-secto any peace fiter or prosecutor; who has provided information
tion specifically provides that stalking may be a series of 2 acts over a short “mééfncerninga crime to any employee or agent of a law enforcement
theacts sh tinuity of . StatBiehorn,2010WI App 70 325 Wis. ; . . .
20941 783 N.W2d 0020021864 " oo pp 70 *agencyusing acrime reporting telephone hotline or other tele
phonenumber provided by the law enforcement agency; or who
940.34 Duty to aid victim or report crime. (1) (a) Whe hasbeen served with a subpoena issued und8%01or under

everviolates sub(2) (a)is guilty of a Class C misdemeanor  theauthority of any court of this state or of the United States.
(b) Whoever violates suk2) (b)is guilty of aClass C misde ~ History: 1981 c. 18,1993 a. 128
meanorand is subject to discipline underd0.26 (6) ) 940.42 Intimidation of witnesses: misdemeanor .
(c) Whoever violates suli2) (c)is guilty of a Class C misde Exceptas provided in s940.43 whoever knowingly andnali-
meanor. ciously prevents or dissuades, who attempts to so prevent or
(2) (a) Any person who knows that crime is being com dissuadeany witness from attending giving testimony at any
mitted and that a victinis exposed to bodily harm shall summonrial, proceeding or inquiry authorized by law guilty of a Class
law enforcement dicers or other assistanaw shall provide A misdemeanor
assistancéo the victim. History: 1981c.18 _ _

(b) Any person licensed as a private detective or granted apg hen a mother and child werettstify against the defendant and the defendant

. . tletters to the mother ging that she and the child not testifggardless of
vatesecurity permiunder s440.26who has reasonable groundswhetherthe letters were addressed to ¢héd or the child was aware of the letser
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Cor}}]entsm def?”da”ﬁ»fjtimgtﬁd to disstu?de the Chgl,?tthmlégh hetr mlémtiﬁe " (1) Wherethe act is accompanied by force or violemre
mother of the minor child, had the parental responsibility and practical authority. : At ;
monitorcommunications by third parties with the chad to influence whether the é?temp.tedorce or Y'O'ence up,on, the victim, or t,he SpOUSQ, C,h”d:
child cooperated with the court proceedings, there wiisisat evidence to convict. Stepchild foster child parent, sibling, or grandchild of the victim,

Statev. Moore,2006 W1 App 61292 Ws. 2d 101713 N.W2d 131 04-3227 or any person sharing a common domicile with the victim.
This section supports chging a person with a separate count for each letter sent,

and each other act performed, for fhepose of attempting to dissuade any witness  (2) Wherethe act is accompanied by injury or damagth&o

from attending or giving testimony at a court proceeding or trial. Steare,2006  real or personal property of any person covered under(gub.

WI App 61, 292 Wis. 2d 101713 N.W2d 131 04-3227 ; - T
(3) Wherethe act is accompanied by any express or implied

940.43 Intimidation of witnesses; felony . Whoever vie threatof force, violence, injurpr damage described in sib) or

latess.940.42under any of the following circumstances is guilty2)-

of a Class G felony: (4) Wherethe act is in furtherance of any conspiracy

(1) Wherethe act is accompanied by force or violermre (5) Wherethe act is committed bgny person who has suf
attemptedorce or violence upon the witness, or the spouse, chifdredany prior convictiorfor any violation under £43.3Q 1979
stepchild,foster child, parent, sibling, or grandchiflthe wit  stats. ss.940.42t0 940.45 or any federal statute or statute of any
ness,or any person sharing a common domicile with the witnesstherstate which, if the act prosecuted was committed irstats,

(2) Wherethe act is accompanied by injury or damagtheo Wwould be a violation under s840.42to 940.45
realor personal property of any person covered under(sub. (6) Wherethe act is committed by any person for monetary

(3) Wherethe act is accompanied by any express or impligtin or for any other consideration acting on the requesingf
threatof force, violence, injurpr damage described in sijib) or oth(te_rperson.AII parties to the transactions are guilty under this

2). section.
( )(4) Wherethe act is in furtherance of any conspiracy History: 1981 c. 18,1997 a. 1432001 a. 1092007 a. 962009 a. 28

(5) Wherethe act is committed bgny person who has suf

feredany prior convictiorfor any violation under €43.3Q 1979 940.46 Attempt prosecuted as completed act. ~ Whoever

gttemptihecommission of any act prohibited under®$0.42to
e . - 40.45is guilty of the dlense attempted without regard to the-suc
otherstate which, if the act prosecuted was committed irstate, ;ogqny fai?urety of the attempt. Thepl)‘atlat no persogn was injured
wouldbe a violation under s840.42t0 940.45 physicallyor in fact intimidateds not a defense against any-pro
(6) Wherethe act is committed by any person for monetaecytionunder ss940.42to 940.45
gain or for any other consideration acting on the requeangf  History: 1981 c. 18.
otherperson. All parties to the transactions are guilty under this
section. 940.47 Court orders. Any court with jurisdiction over any
(7) Wherethe act is committed by a person whalmged criminal matter uponsubstantial evidence, which may include
with a felony in connection with a trial, proceeding, or inquiry fonearsayor the declaration of the prosecutdhat knowing and
thatfelony. maliciousprevention or dissuasion of any person whovgtm
History: 1981 c.118; 1997 a. 1432001 a. 1092005 a. 2802007 a. 962009 a.  Or Who is a witness has occurred or is reasonably likely to occur
28 . I ) . ) may issue orders including but not limited to any of the following:
Conspiracyto intimidate a witness is included under sub. (4). St&eibert141

Wis. 2d 753416 N.W2d 900(Ct. App. 1987). (1) An order that alefendant not violate s340.42t0940.45

o o (2) An order that a person before the court othan a defend
940.44 Intimidation of victims; misdemeanor . Exceptas gant,including, but not limited to, a subpoenaed witness or other
providedin s.940.45 whoever knowingly and maliciously pre personentering the courtroom of the court, not violatedg€. 42
ventsor dissuades, or who attempts to so prevent or dissuagey40.45
anotherperson who has been the victim of @niyne or who is aet (3) An order that any person described in apor (2) mair

ing on behalf of the victim from doing any of the following is ;4 yrescribed geographic distance from any specified witness
guilty of a Class A misdemeanor: or victim

(1) Making any report of the victimization to any peackoefr 4 Ar.1 order that anv person described in €dbor (2) have
or state, local or federal law enforcement or prosecwgency no(cz)mmunication witr)ll gny specified witneis{sb)or (ar)igtim,

orto anyJUQge. S . . exceptthrough an attorney under such reasonable restrictions as
(2) Causinga complaint, indictment or information to betpecourt may impose.

soughtand prosecuted and assisting in the prosecution thereof. pistory: 1981 c. 18

(3) Arrestingor causing or seeking tlagrest of any person in
connectionwith the victimization. 940.48 Violation of court orders. Whoever violatesan

History: 1981 c. 18. orderissued under £40.47may be punished as follows:

A jury instruction for a violation of s. 940.44 should specify the underlying crime :
andthat a defendant cannot be found guilty of intimidating a victim of a ariress (1) If appllcable, the persomay be prosecuted under ss.

the elements of the underlying crime are proved beyond a reasonable doubt. 46.42t0 940.45

v. Thomas161 Wis. 2d 616468 N.W2d 729(Ct. App. 1991). - A
Acquittal on the underlying chge does not require acquittal on a deannders. (2) As a contempt of court under crf8s A flndmg of con

940.44as the jury may have exercised its right to return a not guilty verdict irrespd€MPLis not a bar to prosecution under $40.42to 940.45 but:

tive of evidence on thanderlying chage. State vThomas161 Ws. 2d 616468 i i i

NW.2d 729 (Ct. App. 1991). (?“Any person vr\]/ho c?r_nmlts adc?hnteTpt of c_ourtt is entitled to
Thedisorderly conduct statute, s. 947.01, does not requiretim, but when the _cre Itor any pur_ns_ ment Impose erefor agains Mence

disorderlyconduct isdirected at a person, that person is the victim for the purposeithposedon conviction under s840.42to 940.45 and

prosecutinghe perpetrator for intimidating victim under this section. Staté/nje, Fn ; ;
201 Wis. 2d 98548 N.W2d 118 (Ct. App. 1996)95-1484 (b) Any conviction or acquittal for any substantivéeoke

In the phrase “causing a complaint ... to be sought and prosecuted and assistibieerss.940.42to 940.45is a bar to subsequent punishment for

theprosecution thereof” in sukR), “and” is read in the disjunctive. Sub. (2) includescontemptarising out of the same act.

allegedacts of intimidation that occur after a victim has caused a complaint to be . . .

sought and applies to all acts of intimidation that attempt to prevent or dissuade (3) By the revocation of any form of pretrial releasdafei-

crimevictim from providing any one or more of the following forms of assistance g re of bail and the issuance of a bench warfanthe defendarg’

prosecutors:1) causing a complaint, indictment or information to be sought; 2) cal ; f

Ing a complaint to be prosecuted; orore generally3) assisting in a prosecution.Uarresmr remandlng the defendantdqsmdy After hea“ng and

Statev. Freer 2010 WI App 9323 Wis. 2d 29779 N.W2d 12 08-2233 on substantial evidence, the revocation may be made whether the
o o ) violation of order complained of has been committed by the

940.45 Intimidation of victims; felony . Whoever violates defendanipersonally or was caused or encouraged to have been

s.940.44under any of the following circumstances is guiltyaof committedby the defendant.

ClassG felony: History: 1981 c. 18.
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940.49 Pretrial release. Any pretrial releasef any defend
antwhether on bail ounder any other form of recognizance shall
be deemed to include a condition that the defendant neitheodo,
causeto be done, nor permit to be done on his or her behalf, any
actproscribed bys.940.42t0940.45and any willful violation of
the condition is subject to punishment as prescribed 948.48
(3) whether or not the defendant was shibject of an order under
s.940.47

History: 1981 c. 18.
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